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COM(2011) 635 final  

SIN Standard Information Notice, Annex I to the Proposal for a 

Regulation on a Common European Sales Law, COM(2011) 635 final 

 

 

 

                                          

 
1 Any reference made to the ‘CESL’, or any reference made to Articles without further specification, will mean a 
reference to Annex I of the Proposal of 11 October 2011 for a Regulation of the European Parliament and of the 
Council in a Common European Sales Law, COM(2011) 635 final. 
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EXECUTIVE SUMMARY 
 

Chapter 17 on restitution is drafted in a very concise manner, presented in wording familiar 
to the comparative lawyer, and provides for a sufficient degree of flexibility by including an 
‘escape clause’ according to which any obligation may be modified to the extent that its 
application would be grossly inequitable (Article 176). Upon closer examination, however, it 
appears that Chapter 17 is focused too strongly on what is addressed in continental 
codifications dating from the 19th century. This stands in stark contrast to the need for clear 
guidance concerning the problems raised by mass contracts concluded over the internet 
and the desirability of coherence with other CESL rules, notably the rules on remedies for 
non-performance and on restitution upon withdrawal or replacement. 

In its current version, Chapter 17 fails to solve several problems that have proved to be 
controversial in a European setting, in particular the question of whether the seller has only 
a right or also an obligation to take the goods back, and in this latter case, whether such an 
obligation may include the de-installation of goods, and who has to bear the cost (cf. for 
replacement CJEU in Weber and Putz). Likewise, there is no rule on the time and place of 
performance of the obligation to return, in particular on whether the seller may have to 
collect the goods, and on a party’s right to withhold performance until counter-restitution is 
tendered. Also, clarification concerning delivery costs and means of payment would have 
been helpful, as would have been a rule on the relationship between payment of monetary 
value and damages for non-performance of the obligation to return. 

Some rules contained in Chapter 17 will hardly lead to acceptable results, for example the 
rule that the risk of loss of goods must be borne by the buyer and the risk of deterioration 
of goods by the seller, the different rules for natural and legal fruits on the one hand and 
for use and interest on money on the other, the provision on substitutes in Article 173(5) or 
the rather crude rule that a recipient of digital content must always pay the monetary value 
even where the recipient could return a tangible medium that is still sealed or where the 
seller can prevent any use of the digital content by the buyer by means of a DRM scheme. 
The rule in Article 174(1)(c) may create an unacceptable degree of uncertainty and is apt 
to deter parties from choosing the CESL, and consumers from exercising a right to 
terminate. 

It seems advisable to redraft Chapter 17 on the basis of Articles 44 to 47 of the Proposal 
which deal with restitution upon withdrawal. The level of consumer protection in the 
context of termination should be reconsidered, raising the level of protection in restitution, 
but lowering it in particular aspects concerning the seller’s right to cure. A separate rule on 
restitution for performance otherwise not due, e.g. where a party has erroneously paid 
twice or too much, would be very helpful. 



Restitution in the Proposal for a Common European Sales Law 

_________________________________________________________________________ 

 

 

 

7 

1.  RESTITUTION WITHIN THE FRAMEWORK OF THE 
PROPOSAL 

KEY FINDINGS 

 In European Private Law, the term ‘restitution’ does not denote an event giving rise 
to an obligation (such as unjust enrichment) nor a remedy (such as avoidance or 
termination), but rather the effect of an obligation to return in money or kind 
something that has previously been received, and of a corresponding right. 

 Rules on restitution in the CESL Proposal are not only to be found in Chapter 17, but 
also in Articles 43 to 47, 71(1), 112 or 120(2). 

 It is unclear whether or not the unwinding of contracts that are invalid or otherwise 
not binding is within the scope of the CESL. This should be answered in the 
affirmative only where also the ground for invalidity is covered by the CESL. 

 It would be desirable to include a separate rule on restitution of performance 
otherwise not due, e.g. where a party has by mistake performed twice. 

 Concerning the relationship between Chapter 17 and vindication of property rights 
under national law the preferable solution would be that the rei vindicatio as such 
remains unaffected by the CESL but that any more specific consequential rights and 
obligations derived from it (fruits, use, expenditure, damages etc) are overridden by 
Chapter 17. Similar principles should apply in the case of remedial constructive 
trusts. 

 

1.1. The meaning of ‘restitution’ 
The term ‘restitution’ is used with different meanings and the same holds true for its 
equivalents in other languages. The CESL Proposal uses the term mainly in Chapter 17, i.e. 
in the context of the unwinding of contracts after avoidance or termination by one of the 
parties. In England, there has been a good deal of debate whether the terms ‘restitution’ 
and ‘unjust enrichment’ quadrate or not, a question which is now predominantly answered 
in the negative.2 The current understanding is that restitution is a remedy, or rather a 
generic term for a whole range of different remedies, some of them personal, others 
proprietary in nature.3 To look upon restitution as a remedy makes it difficult, of course, to 
define the role of rescission, which is equally understood as a remedy, but which certainly 

                                          

 
2 See, e.g., P. Birks, ‘Misnomer’ in Restitution: Past, Present and Future (ed. W. Cornish, R. Nolan, J. O’Sullivan, 
G. Virgo) (Oxford: Hart Publishing, 1998), pp. 7 et seq.; id., Unjust Enrichment, 2nd ed. (Oxford: Oxford University 
Press 2005), pp. 4 et seq.  

3 P. Birks ‘Misnormer’ (n. 2); G. Virgo, The Principles of the Law of Restitution, 2nd ed. (Oxford: Oxford University 
Press, 2006), pp. 3 et seq. For the formerly dominating view cf. A. Burrows, The Law of Restitution, 2nd ed. 
(London: Butterworths, 2002), pp. 5 et seq.; G. Goff, R. Jones, The Law of Restitution, 6th ed. (London: Sweet & 
Maxwell, 2006), n. 1-001 (today: The Law of Unjust Enrichment, 8th ed., 2011). 
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has restitutionary consequences.4 In other legal systems and languages, the terms 
‘restitution’, ‘Rückabwicklung’ etc. have been used in a slightly different way, broadly 
denoting a party’s obligation to return and another party’s corresponding right.  

The way the term ‘restitution’ has been used in European Private Law is much closer to the 
meaning of the term in the majority of continental legal systems, focusing on the effects of 
obligations to return, in money or kind, something which has previously been received, and 
corresponding rights to recover. Restitution in the 'European' meaning of the word is not a 
remedy as such, and this is also how the term is used in the CESL. Rather, the remedy 
would be, for example, avoidance or termination. Although the term 'restitution' is 
generally used with relation to personal claims, it may be personal or proprietary in 
nature.5 

The CESL Proposal uses the term ‘restitution’ only in Chapter 17. However, other rules in 
the Proposal, for instance those on the effects of withdrawal (Articles 43 to 47), are also 
about restitution, from a functional point of view. Those rules should therefore be included 
in the study. On the other hand, it will be advisable not to include some other phenomena 
which do not strictly imply an obligation to return, such as reimbursement for expenses 
(e.g. Article 97(3)), even if they are dealt with under the heading of ‘restitution’ under 
some national legal systems.  

1.2. Categories of restitution clearly within the scope of the CESL 
Proposal 

The following categories of restitution are definitely dealt with under the CESL Proposal: 

1.2.1. Restitution upon withdrawal (Articles 43 to 47) 

Articles 43 to 47 are about the effects of withdrawal from a consumer contract and the 
rights and obligations of the parties where performance has already been made. The most 
important of these obligations is to return what each party has received under the contract, 
which is a core case of restitution. The relevant rules in the CESL are more or less copied 
from the equivalent rules in Directive No 2011/83/EU. They apply, per definitionem, only to 
B2C contracts. 

1.2.2. Restitution upon avoidance or termination (Articles 172 to 177) 
Cases of restitution included in Chapter 17 of the CESL, which is entitled ‘Restitution’, are 
the unwinding of contracts upon avoidance (Articles 54(3), 172 to 177) or termination 
(Articles 8(2) and (3), 172 to 177) by one of the parties. Generally speaking, the rules 
under the Proposal are the same, irrespective of whether the contract is a B2B or a B2C 
contract and whether the right to avoid or terminate the contract was exercised by the 
buyer/customer or by the seller/supplier. The relevant rules in the CESL are modelled 
neither on Directive 2011/83/EU, nor, at least not to any significant extent, on the DCFR6 
                                          

 
4 G. Virgo, Principles (n. 3), pp. 28 et seq. 

5 Cf. the heading of Chapter 7 of DCFR Book VIII. 

6 In the DCFR, a difference was made between restitution upon termination on the one hand, which was of a 
contractual nature (Articles III. – 3:510 to 514), and restitution upon avoidance on the other, which was a non-
contractual obligation based on unjustified enrichment (Book VII). The restitutionary effects of withdrawal were 
largely treated along the lines of restitution upon termination (cf. Article II. – 5:105).  
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and PECL. Rather, they combine standard elements of 19th century continental codes, in 
particular parts on unjustified enrichment, and a couple of specific CESL rules in a rather 
haphazard manner (for details see infra at 3). 

1.2.3. Restitution in the course of replacement (Article 112) 

Article 112 on replacement does not explicitly refer to restitution but features a separate 
restitutionary regime, which is highly relevant in practice. According to this rule, where the 
seller has remedied a lack of conformity by replacement, the seller has a right and an 
obligation to take back the replaced item at the seller’s expense, and the buyer is not liable 
to pay for any use made of the replaced item in the period prior to the replacement. This 
rule is remarkable, in particular as it is the only rule on restitution in the CESL which 
mentions an obligation to take back as well as the extremely important issue of cost 
addressed by the CJEU in cases Weber and Putz.7 The rule on use is in line with the CJEU’s 
judgment in Quelle.8 Article 112 contains only a very rudimentary regime and leaves many 
important issues open. Even the questions raised by Weber and Putz are not fully solved, 
e.g. the treatment of the costs of de-installation and re-installation, and it is unclear 
whether other remaining gaps can be filled by way of recourse to Chapter 17 or not. 

1.2.4. Restitution incidental to price reduction (Article 120(2)) 
Another rule on restitution is hidden in Article 120(2): where the buyer/customer has 
resorted to the remedy of price reduction, any excess amount already paid can be claimed 
back.  

1.2.5. Restitution of additional payments not due (Article 71(1)) 

Likewise, Article 71(1) provides for the restitution of additional payments which the 
consumer has made but which the trader had no right to claim because the requirements of 
Article 71 were not met.  

1.3. Categories of restitution possibly within the scope of the CESL 
Proposal 

Apart from the restitution cases that are clearly settled by the CESL Proposal, there are 
several cases of restitution which are not expressly addressed and for which it is not clear 
whether they fall within the scope of the CESL or not. However, the issue cannot simply be 
left open: if they fall, in principle, within the scope, they have to be settled in accordance 
with the objectives and principles underlying the CESL (cf Article 4(2)), which would mean 
that Chapter 17 or other rules of the CESL would apply per analogiam. If, by contrast, 
these issues are entirely outside the scope of the CESL, they have to be settled by way of 
recourse to the otherwise applicable national law. 

1.3.1. Unwinding of contracts that are invalid or otherwise not binding 

At several instances, the CESL states that a contract is invalid or not binding, for example 
where a contract concluded by telephone has not been signed by the consumer (Article 
                                          

 
7 Joined Cases C-65/09 and C-87/09. 

8 Case C-404/06. 
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19(4)) or where the consumer has not explicitly acknowledged that the order implies an 
obligation to pay (Article 25(2)). Where performance is nevertheless made under such a 
contract, the question arises whether restitution must be made along the lines of Chapter 
17 or under national law. A similar issue arises where a contract is invalid because of lack 
of capacity or another defect, which is not governed by the CESL but by national law. 

In my view, it is preferable to apply Chapter 17 with appropriate adaptations where the 
ground for invalidity of the contract is to be found in the CESL itself, as in the cases of 
Articles 19(4) and 25(2). If the consequences of invalidity were dealt with under national 
laws, which are widely divergent on the unwinding of contracts, the protective aim pursued 
by the relevant CESL provisions might well fail to be achieved. Where, by contrast, the 
ground for invalidity is to be found under national law, as in the case with lack of capacity, 
also restitutionary claims should be governed by national law.  

1.3.2. Performance otherwise not due 

It will often be the case that one party, in particular a consumer, makes certain payments 
under the contract which would not have been due because the relevant clause was not 
binding, in particular because the trader has failed to fulfil his/her information duties 
(Article 29(2)) or because the relevant term is unfair under Chapter 8. In these cases, the 
question arises whether restitution is to be made along the lines of similar rules in the CESL 
or under national law. The same question arises in cases of performance otherwise not due, 
for instance where a party erroneously performs twice, or pays or delivers too much.  

In my view, it is not possible in these cases to apply Chapter 17 or Articles 44 to 47 with 
appropriate adaptations because these rules have been designed to fit the specific situation 
of the unwinding of contracts (cf. e.g. rule 174(2) on interest, which is clearly not suited for 
unilateral payments). In particular where a party, by mistake, pays or delivers twice or too 
much, there are very specific issues that need to be addressed, in particular the question of 
whether there is a defence of change of position9 or disenrichment in good faith,10 but also 
the question of why a party should become liable for having received an unsolicited 
benefit.11 It would be highly desirable if an appropriate rule was included in the CESL. As 
things currently stand, the issue would be dealt with under the national law applicable 
according to the Rome II Regulation. 

1.4. Relationship to restitution outside the scope of the CESL 
Proposal 

An even more difficult issue concerns the relationship between the rules on restitution in 
the CESL and rules under national law which are, from a functional point of view, rules on 
restitution but which are clearly outside the scope of the CESL. In particular, these are 
rules on the vindication of property rights and on constructive trust. 

As the issue of transfer of ownership is governed by the otherwise applicable national law, 
usually the lex rei sitae (lex situs), it is also national law that decides whether title will 
automatically re-vest in the seller upon avoidance, withdrawal or termination under the 

                                          

 
9 Cf. A. Burrows, Restitution (n. 3), pp. 510 et seq.  

10 E.g. under BGB § 818(3). 

11 Cf. the doctrines of subjective devaluation, ‘aufgedrängte Bereicherung’, etc.  
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CESL. The majority of European legal systems, which do not follow the German doctrine of 
abstraction, probably will answer this question in the positive concerning avoidance, and in 
the negative concerning withdrawal and termination. Therefore, vindication of property 
rights will normally compete with restitution upon avoidance. In the Common Law systems 
it is also possible that restitution is effected by way of a constructive trust.12 

This is very unfortunate as the decisions taken by Chapter 17 might largely be undermined 
by national property law. A preferable solution would be that the rei vindicatio under 
national law as such remains unaffected by the CESL but that any more specific 
consequential rights and obligations derived from it (e.g. concerning fruits, use, 
expenditure or damages), which are not strictly property law from a functional point of 
view, are overridden by Chapter 17. Similar principles should apply concerning remedial 
constructive trusts. However, this is nothing to be spelt out in the CESL itself, but 
something to be clarified in the Recitals.  

 

                                          

 
12 For details see G. Virgo, Principles (n. 3), pp. 605 et seq. 
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2. RELEVANT CONDITIONS AND TESTS 

KEY FINDINGS 

 The relevant conditions and tests in the various categories of restitution, both in B2B 
and B2C relations, are different but overlap to a significant extent, which makes it 
possible to deal with two or even more categories in one and the same Chapter of 
the CESL. The division suggested by the Proposal is, in principle, workable. 

 Withdrawal is mostly for low value mass contracts in B2C cases; replacement and 
termination are both for mass contracts and high value transactions, both for B2C 
and B2B; avoidance is rather for high value transactions in B2B relations. In mass 
contracts, simplicity of the rules and the reduction of transaction costs are of the 
essence, whereas it may not be possible to achieve justice in each and every 
individual case. 

 Restitution upon termination or avoidance mainly occurs where the seller has failed 
to perform his/her obligations or to fulfil his/her duties under the contract. Where 
the buyer fails to pay the purchase price, the seller will normally rather rely on a 
vindication of property rights (retention of title) or on a personal claim for damages. 

 Performance otherwise not due, e.g. where a party has by mistake performed twice, 
cannot be dealt with under the same rules as the unwinding of contracts because 
the conditions and tests are different.  

 

An evaluation of Chapter 17 as it presently stands is possible only when the relevant 
conditions and tests in the various categories of restitution, both in B2B and in B2C 
relations, have been identified.  

2.1. Withdrawal 
The rules on withdrawal must, in particular, be fit for mass contracts concluded over the 
internet or otherwise by way of distance communication or off-premises. They must afford 
the consumer a possibility to examine the goods or digital content before deciding on 
whether or not to exercise his/her right of withdrawal without running the risk of having to 
pay an amount that is likely to deter the consumer from exercising his/her rights. On the 
other hand, the rules must not provide incentives for consumer behaviour that leads to an 
unnecessary increase in transaction costs and thus to higher prices. As withdrawal is a 
mass phenomenon, rules must be extremely clear, predictable in their results and easy to 
apply.  

2.2. Replacement and termination  
Also replacement and termination are a mass phenomenon, both in B2B and B2C cases, but 
not to the same degree as withdrawal. The most significant difference between these 
remedies and withdrawal is that restitution occurs mainly where the seller/supplier has 
breached his/her duties or failed to perform his/her obligations under the contract. Thus, 
the seller/supplier is not so much in need of protection. The buyer/customer, on the other 
hand, may have been unaware of the non-conformity for a long time and may therefore 
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have used the goods or incurred expenditure for their installation or improvement. If the 
trader has an interest in receiving the goods back, it is usually primarily in order to prove 
non-conformity vis-à-vis his/her own supplier. Quite often, however, the defective goods 
are more of a burden to any of the parties and the issue arises whether there is an 
obligation to take them back and who has to bear the costs, including the costs of any de-
installation and/or re-installation.  

Rules on replacement and termination must be fit to meet the needs both of mass 
contracts and of high value transactions, in B2C as well as in B2B contracts. In this context, 
the absence of a right to cure (Article 106(3)(a)) or of a requirement to give notice within 
reasonable time (Articles 106(3)(b) and 119(2)(a)) in consumer sales contracts poses 
particular problems, leaving some (narrow) room for potentially abusive behaviour on the 
part of the consumer and raising the issue of how the rules on restitution should be shaped 
to prevent abusive behaviour while avoiding unnecessary litigation costs. 

It must be borne in mind that termination may also occur on the initiative of the 
seller/supplier where the buyer/customer fails to pay the price. In this case, however, it is 
usually property law and the law of execution and insolvency that are of interest to the 
parties. The main challenge for personal restitutionary claims is not to interfere with the 
proprietary scheme. As far as the seller must also be entitled to bring personal claims 
against the buyer, he/she will have such claims anyway under the Chapter on damages. 
Excuse is not an issue, as failure to pay will hardly ever be excused.  

2.3. Avoidance 
Cases of avoidance are comparatively rare, as the elements are more difficult to establish. 
Avoidance may, in theory, be available alongside termination in a number of cases, but 
there is normally no reason for the buyer/customer to go for avoidance instead of for 
termination. Rules on restitution upon avoidance must be suitable mainly for difficult cases 
and high value transactions, especially in B2B contracts, where there is enough at stake to 
justify increased litigation costs.  

2.4. Contracts otherwise invalid or not binding 
For restitution in case of contracts otherwise invalid or not binding it is a particular 
challenge to draft rules that are suitable for a variety of different grounds of restitution. It 
may be advisable to leave this to the otherwise applicable national law, as far as the 
ground of invalidity is to be found in national law (supra at 1.3.1). 

2.5. Performance otherwise not due 
Rules on restitution in cases of performance otherwise not due (supra at 1.3.2) must take 
into account, in particular, the issue of causation and/or fault, i.e. which party caused the 
mistake.  

They must also address the issue of change of position or disenrichment in good faith, i.e. 
whether the recipient has relied in good faith on having a right to keep what was received, 
as well as the issue of under what circumstances a recipient of unsolicited benefits may be 
held liable to return them or pay their monetary value. 
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3. ASSESSMENT OF CHAPTER 17 OF THE CESL PROPOSAL 

KEY FINDINGS 

 Chapter 17 is too much focused on issues addressed in 19th century continental 
codifications, which stands in stark contrast to the need for clear guidance 
concerning the problems raised by mass contracts concluded over the internet and 
the desirability of coherence with other CESL rules. A revision of Chapter 17 should 
take Articles 43 to 47 on restitution upon withdrawal as a starting point and adapt 
them to the specific context of avoidance and termination. 

 Chapter 17 in its current version fails to solve several problems that have proved to 
be controversial in a European setting, for instance the question of whether the 
seller has only a right or also an obligation to take the goods back, and in this latter 
case, the further question of who has to bear the cost, including the cost of any 
necessary de-installation. Likewise, the issues of reimbursement of delivery costs, 
means of payment and a right to withhold should rather be clarified. 

 Some rules contained in Chapter 17 will hardly lead to acceptable results, for 
example the rule that the risk of loss of goods must be borne by the buyer and the 
risk of deterioration of goods by the seller, or the rule that a recipient of digital 
content must always pay the monetary value even where the recipient could return 
a tangible medium that is still sealed or where the seller can prevent any use of the 
digital content by the buyer by means of a DRM scheme. Similarly, the rule on 
substitutes and the differentiation between fruits on the one hand and use and 
interest on the other appear to be misguided. 

 The rule in Article 174(1)(c) may create an unacceptable degree of uncertainty and 
is apt to deter parties from choosing the CESL, and consumers from exercising a 
right to terminate. The level of consumer protection in the context of termination 
should be reconsidered, raising the level of protection in restitution, but lowering it 
in particular aspects concerning the seller’s right to cure. 

 If the CESL is to be a regime that is both for low value mass transactions concluded 
over the internet and for tailor-made contracts and high value transactions, it will 
hardly be possible to do without a flexibility clause. If the rules are drafted in a way 
so as to achieve justice in every individual case, they will be too complicated for 
mass transactions; on the other hand, if they are drafted in a more simplistic way so 
as to fit in the vast majority of transactions they may fail to achieve justice in 
certain individual cases. Therefore, a just balance has to be struck. 

 

Against this background, and taking into account the general requirements of consistency 
and coherence as well as of clarity, simplicity and legal certainty, it is possible to provide a 
detailed assessment of Chapter 17 of the Proposal.  

3.1. Content and style 
In terms of content and style, there is a striking discrepancy between the rules in Chapter 4 
on restitution on withdrawal and the rules in Chapter 17 on restitution on avoidance and 
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termination. Chapter 4 follows the style of EU instruments and is, in particular, based on 
the relevant provisions in Directive No 2011/83/EU. Chapter 17, on the other hand, is 
reminiscent of the style of 19th century continental civil codes and of general rules on 
unjustified enrichment, which are not specifically designed for the unwinding of contracts. 

3.1.1. Overview of issues addressed 

Table 2 provides a comparative overview of the issues addressed in Articles 44 to 47 on 
withdrawal and in Chapter 17. It also mentions issues addressed in Article 112 on 
restitution in the context of replacement.   

 

Table: Issues addressed in Articles 44 to 47 and 112 and Chapter 17 compared 

Issues addressed 

Restitution on 
withdrawal 

(Art 44 to 47) 
and on replace-
ment (Art 112) 

Restitution on 
avoidance or 
termination 

Seller’s obligation to reimburse payments Art 44(1) Art 172(1) 

Reimbursement of delivery costs (clarification) Art 44(1) and (2) - 

Time of reimbursement Art 44(1) [Art 90(1), 126] / - 

Means of payment to be used  Art 44(1) [Art 90(1), 124] / - 

Seller’s obligation to pay interest - Art 172 (2), (3) 

Buyer’s obligation to return goods  Art 45(1) Art 172(1) 

Place of performance for obligation to return Art 44(4), 45(1) - 

Seller’s obligation to take back goods  Art 112(1) - 

Return of tangible medium Art 112(1) - 

Buyer’s obligation to return fruits - Art 172(2) 

Buyer’s obligation/right to return a substitute - Art 172(5) 

Buyer’s option for payment of money - Art 173(1) 

Time of performance for obligation to return Art 45(1) - 

Costs of returning goods  Art 45(2), 112(1) - 

Costs of de-installation, CJEU Weber and Putz [Art 112(1)] / - - 

Buyer’s liability for diminished value Art 45(3) [Art 173(1)] / - 

Buyer’s liability for loss  [Art 45(3)] Art 173(1) 

Calculation of value of goods - Art 173(2) 

Payment for use of goods Art 45(4), 112(2) Art 174(1), (3) 

Payment for services received Art 45(5), (6)(a) Art 173(1), (3) 
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Payment for digital content  Art 45(6)(b) Art 173(1), (4) 

Right to withhold restitution  Art 44(3) [Art 90(1), 133] / - 

Compensation for expenditure - Art 175 

Effects on ancillary contracts Art 46 - 

Equitable modification - Art 176 

Mandatory nature in consumer contracts Art 47 Art 177 

 
Key: bold = missing in Chapter 17; italics = superfluous in Chapter 17; [ ] = unclear 

 

Some of the differences are certainly justified. The situation with restitution on withdrawal, 
on the one hand, and restitution on avoidance or termination, on the other, is different 
insofar as withdrawal usually occurs within a period of 14 days and the parties are aware of 
the fact that restitution may have to be made, whereas avoidance or termination may still 
occur after years and the parties are normally unaware of the fact that the contract will 
have to be unwound over a long period. Therefore it makes sense that only Chapter 17 
features rules on interest, on return of fruits, on compensation for expenditure or on 
equitable modification. This is so despite the fact that, where the trader has failed to fulfil 
his/her information duties, Article 42(2) provides that withdrawal may still occur after more 
than one year. The rules on withdrawal constitute a standardised legal regime which does 
not only, and not even primarily, seek to achieve justice in the individual case but rather to 
provide rules that are clear and simple and lead to adequate results in the vast majority of 
cases.  

Most of the differences, however, are hardly justifiable (marked in bold in Table 2). 

3.1.2. Rules missing in Chapter 17 

Chapter 4 on withdrawal and, in some respects, Article 112 on restitution in the course of 
replacement address a number of issues which Chapter 17 fails to address, even though 
they are important for any restitutionary regime.  

In particular, it cannot simply be left open in Chapter 17 whether the seller has only a right 
or also an obligation to take back the goods or digital content, and whether, if there is such 
an obligation, this may include any necessary de-installation of the goods or digital content 
(cf for replacement CJEU Case C- Weber and Putz), and, in any case, who has to bear the 
costs. Likewise, there must be rules for the time and place of performance of the 
obligations to return: it makes a huge difference whether it is the seller who has to collect 
the goods at the buyer’s home or whether it is the buyer who has to send them back.  

The issue of whether one party is entitled to withhold restitution until the other party has 
made restitution is addressed solely in Chapter 4, although, in the case of avoidance or 
termination, there may be a similar need for a right to withhold.  

It is also not justified to have rules on the effects on ancillary contracts for cases where a 
consumer exercises his/her right of withdrawal, but no rules for cases where a consumer 
avoids or terminates the contract. This rule should, however, rather be included in the 
respective rules on avoidance and termination. 
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Rules on reimbursement of delivery costs and of the means of payment to be used by the 
seller may not be strictly essential, but they are definitely helpful for the user, and there is 
no reason to have these clarifications in Chapter 4 but not in Chapter 17. 

3.1.3. Rules in Chapter 17 which are out of place 

Some of the rules contained in Chapter 17 but missing in Chapter 4 are superfluous or even 
misguided.  

This holds true, in the first place, for the very complicated rule in Article 172(5) on cases 
where the recipient of goods or digital content has obtained a substitute in money or kind 
in exchange for the goods or digital content, e.g. where the recipient has sold the goods to 
a third person and obtained a sum of money in return. Quite apart from the fact that the 
rule may lead to unacceptable results and would in any case have to be redrafted (infra 
3.3), it is an alien element in the CESL and should be omitted. It probably has its origin in 
Article VII. – 5:101 DCFR, which is not part of contract law, but of the law of unjustified 
enrichment as an extra-contractual obligation. This draft rule has in turn been heavily 
influenced by German law,13 where the right or obligation to reverse a substitute in lieu of 
what was originally due has a much wider scope of application in contract law and law of 
obligations in general.14 Under the CESL, however, neither the rules on specific 
performance nor those on damages address the case of substitutes obtained by the non-
performing debtor. There is thus no justification why this case should receive special 
treatment under Chapter 17. Article VII. – 5:101 DCFR has also been influenced by various 
national rules on good-faith acquisition of property, which, however, are outside the scope 
of the CESL.  

Likewise, the rule in Article 173(1), 2nd sentence, according to which the recipient may 
choose to pay the monetary value of what was received instead of making restitution in 
kind, where the latter would cause unreasonable effort or expense, is somewhat out of 
place. It was probably also copied from Article VII. – 5:101(2) DCFR. It may be appropriate 
as a general rule within the law of unjustified enrichment. However, it is not appropriate for 
cases within the scope of application of this rule under the CESL. In the vast majority of 
cases, the contract will be avoided or terminated by the buyer because of some non-
performance on the part of the seller.15 Typically, the buyer will be interested in getting rid 
of the goods and receiving the full price back rather than in keeping the goods and paying 
their monetary value, which would be a result to be obtained far more easily by way of 
price reduction or damages. Article 173(1), 2nd sentence, seems to imply that it is primarily 
the seller who has an interest to receive the goods back, which is hardly ever the case. 

Also the rule in Article 173(2) on the calculation of the value of goods creates far more 
problems than it helps to solve. For example, it fails to take account of the (rather realistic) 
case that the goods were destroyed or damaged because of precisely the lack of conformity 
that gave rise to avoidance or termination. The rule should therefore be omitted. 

                                          

 
13 BGB § 818(1). 

14 Cf., in particular, a creditor’s claim to the so-called ‚stellvertretendes Commodum’, i.e. a substitute, under BGB 
§ 285 where specific performance has become impossible and either the creditor’s claim is defeated or the debtor 
is liable for damages in lieu of performance.  

15 Of course, the contract may be terminated by the seller because of the buyer’s failure to pay the price, but in 
this case the buyer will hardly be willing or able to pay the monetary value of the goods instead of returning them. 



Policy Department C: Citizens' Rights and Constitutional Affairs 

_________________________________________________________________ 

 

 

 

18 

3.1.4. Conclusion 

Taking into account this discussion, it seems preferable, for both reasons of consistency 
and substantive reasons, to redraft the Chapter on restitution on the basis of the rules on 
restitution after withdrawal. It would be possible to do this in separate Chapters, as in the 
Proposal, or to merge the rules on restitution after withdrawal and restitution on avoidance 
or termination.  

3.2. Deterioration or loss of goods received 
The issue of deterioration or loss of goods received is one of the most controversial and 
difficult issues in the context of the unwinding of contracts. Article 173(1) states quite 
clearly that, where goods received cannot be returned because they have been lost the 
buyer must pay their monetary value to the seller. However, the text fails to reveal 
whether this implies that the buyer must pay a portion of the monetary value of the goods 
where the goods have merely deteriorated or whether it means the risk of deterioration 
must be borne by the seller. Previous communications from the Commission seem to 
indicate that the latter interpretation is correct,16 i.e. the risk of loss should always be 
borne by the buyer and the risk of deterioration always by the seller. 

This solution is certainly innovative in the sense that it has never yet been proposed on a 
European or international level. However, it is hardly workable and otherwise scarcely 
justifiable. It is not workable because it is impossible, in practice, to draw a clear line 
between loss and deterioration.17 Deterioration may be defined as partial loss, and loss has 
the same effect as total deterioration. Where, for instance, a car was wrecked in a crash, 
one might say that it is impossible to return the car (because a wreck is not a car) and thus 
the risk must be borne by the buyer, but one might equally say that it is possible to return 
the car (albeit as a wreck) and thus the risk must be borne by the buyer. But even if it was 
possible to draw a line between loss and mere deterioration, it would hardly be justifiable 
to treat the two cases differently.  

Therefore, the rule on deterioration and loss will have to be redrafted.18 It will be very 
difficult, though, to formulate a single clear-cut rule on the question of who has to bear the 
risk within the Chapter on restitution, since the answer to that question will depend on 
many factors. As a general rule, the risk will have to be borne by the buyer because only 
the buyer is in a position to control hazards to which the goods are exposed (except where 

                                          

 
16 A European contract law for consumers and businesses : Publication of the results of the feasibility study carried 
out by the Expert Group on European contract law for stakeholders’ and legal practitioners’ feedback, p. 8, 
http://ec.europa.eu/justice/contract/files/feasibility_study_final.pdf (22.06.2012). 

17 C. Wendehorst, ‘Schadensersatz, Verzugszinsen und Rückabwicklung’ in Gemeinsames Europäisches Kaufrecht 
für die EU? Analyse des Vorschlags der Europäischen Kommission für ein optionales Europäisches Vertragsrecht 
vom 11. Oktober 2011 (ed. O. Remien, S. Herrler, P. Limmer) (München: C.H. Beck, 2012), p. 198; id., ‘Rücktritt 
(“Beendigung”) im Entwurf für ein Gemeinsames Europäisches Kaufrecht’ in Ein einheitliches europäisches 
Kaufrecht? Eine Analyse des Vorschlags der Kommission (ed. M. Schmidt-Kessel) (München: Sellier European Law 
Publishers, 2012), pp. 394 et seq. 

18 C. Wendehorst, ‘Schadensersatz’ (n. 17), pp. 201, 203 (thesis 6); B. A. Koch, ‘Schadensersatz und 
Rückabwicklung’ in Am Vorabend eines Gemeinsamen Europäischen Kaufrechts Zum Verordnungsentwurf der 
Europäischen Kommission vom 11. 10. 2011 KOM(2011) 635 endg. (ed. C. Wendehorst, B. Zöchling-Jud) (Wien: 
Manzsche Verlags- und Universitätsbuchhandlung, 2012), pp. 266 et seq; M. Lehmann, in Common European 
Sales Law – Commentary (ed. R. Schulze) (Baden-Baden: Nomos, forthcoming) art. 172 no. 61, 67, art. 173 no. 
64, 70, art. 174 no. 30, art. 176 no. 24. 
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such hazards are beyond the buyer’s control) and to balance such hazards with the benefits 
that he/she will derive from a hazardous use of the goods. However, the risk must be borne 
by the seller, where it was the seller who, with or without being at fault, has caused the 
goods to deteriorate or be lost, in particular by delivering goods that were not in conformity 
with the contract (e.g. a car with defunct brakes, which has then caused a crash).  

The most efficient rule to account for these considerations will be a rule that leaves the 
issue of liability of the buyer to the Chapter on damages, i.e. that treats impossibility to 
return or to return in full19 as non-performance of an obligation. This will ensure, inter alia, 
that 

 the buyer is normally liable unless non-performance of the obligation to return is 
excused (i.e. deterioration or loss were caused by a hazard beyond the buyer’s 
control);  

 the buyer is not liable to the extent that loss or depreciation of the goods were 
caused by the seller, in particular by the goods not being in conformity with the 
contract; 

 the buyer is not liable to the extent that the goods were really, e.g. due to their 
non-conformity, worth less than the market price; 

 the relationship between the rules on restitution and the Chapter on damages is 
clear (whereas it is now unclear whether failure to return amounts to non-
performance of an obligation within the meaning of Article 159(1)). 

However, it is not appropriate to make the buyer pay a sum in excess of the price of the 
goods, unless the buyer is liable on other grounds (e.g. for fraud). 

3.3. Substitutes 
Article 173(5) contains a very detailed and complex rule concerning the case where the 
recipient of goods etc has received a substitute for the goods. As has been explained in 
greater detail above (supra at 3.1.3), this rule comes as a surprise because an obligation to 
render to the other party a substitute in money or kind, e.g. the proceeds of a sale or an 
insurance sum received, exists nowhere else in the CESL, neither under the rules on non-
performance nor in the Chapter on damages. In addition to these considerations, which 
speak strongly in favour of omitting the rule, there are serious doubts as to whether the 
rule leads to acceptable results.  

Article 173(5) really contains two different rules. The first rule states that, where the 
recipient has obtained a substitute in money or in kind in exchange for goods or digital 
content, and the recipient knew or could be expected to have known of the ground for 
avoidance or termination, the other party may choose to claim the substitute or the 
monetary value of the substitute. This is nothing else but a rule on disgorgement of profits 
from a debtor who was acting in bad faith. The rule is acceptable as such, but does not sit 
comfortably with the other Chapters of the CESL which do not include rules on 
disgorgement of profits, and to a certain extent seem rather to favour efficient breach (cf. 
Article 132(2)).  

                                          

 
19 This should apply only for a diminishment in value that exceeds depreciation through regular use as the latter is 
dealt with under the rules on payment for use. 
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The second rule is that a recipient who has obtained a substitute in money or kind in 
exchange for goods or digital content, when he/she did not know and could not be 
expected to have known of the ground for avoidance or termination, may choose to return 
the monetary value of the substitute or the substitute. This rule is hardly justifiable20. 
According to this rule, a recipient who was in good faith may simply return a substitute 
obtained in lieu of what was received (irrespective of the nature and value of the 
substitute, i.e. the substitute may be worth very little). However, where no substitute was 
obtained the recipient cannot escape the obligation to pay the full monetary value of the 
goods. This is an inconsistency which is absolutely unacceptable.  

Therefore, also for reasons of consistency Article 173(5) should be omitted. 

3.4. Fruits, use and interest 
Under the Proposal, the recipient of goods or digital content must always make restitution 
of any natural or legal fruits derived (Article 172(2)). It should be mentioned in this context 
that the terms ‘natural fruits’ and ‘legal fruits’ fail to be defined in the CESL or in the 
Regulation21, and that it will be highly improbable that judges from 27 Member States come 
to the same or similar conclusions, in particular as far as ‘legal fruits’ are concerned. On the 
other hand, payment for use as well as interest for money received is due only under rather 
exceptional circumstances (Article 174).  

3.4.1. Inconsistencies 

First of all, the fact that the Proposal clearly differentiates between fruits derived from what 
was received on the one hand and interest on money received on the other implies that one 
cannot derive fruits from money. This in turn leads to a striking imbalance between seller 
and buyer:22 in case the buyer has, for example, hired out the car bought by the seller, 
he/she will have to hand over the rent received from the rentee (as a legal fruit), but the 
seller, who is usually the party who has caused avoidance or termination by his/her non-
performance, normally does not have to pay interest on the purchase price.  

Likewise, the different treatment of fruits (which always have to be returned) and use 
(which normally does not have to be paid for) is hardly justifiable: there is no sufficient 
reason why the buyer of a car who has him- or herself used the car should not have to pay 
anything, whereas the buyer who has hired out the car must hand over the rent received.  

In conclusion, fruits must be treated in the same way as use.23 

                                          

 
20 C. Wendehorst, ‘Schadensersatz’ (n. 17), pp. 199, 203 (thesis 11); id.   ‘Rücktritt’ (n. 17), pp. 396 et seq; B. A. 
Koch, ‘Schadensersatz’ (n. 18), p. 247; M. Lehmann (n. 18) art. 173 no. 55, 68; also cf. P. Sirena, ‘The Rules 
about Restitution in the Proposal on a Common European Sales Law’, 19 ERPL 2011, pp. 990 et seq. 

21 C. Wendehorst, ‘Schadensersatz’ (n. 17), pp. 196, 203 (thesis 9); C. Wendehorst, ‘Rücktritt’ (n. 17), p. 397; M. 
Lehmann (n. 18), art. 172 no. 47 et seq; B. A. Koch, ‘Schadensersatz’ (n. 18), p. 243 in. 86. 

22 M. Lehmann (n. 18) art. 174 no. 28; P. Sirena, ‘Restitution’ (n. 18), p. 996. 

23 C. Wendehorst, ‘Schadensersatz’ (n. 17), pp. 200, 203 (thesis 9); id., ‘Rücktritt’ (n. 17), p. 397; B. A. Koch, 
‘Schadensersatz’ (n. 18), p. 244. 
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3.4.2. Payment for use of goods 

Particular attention should be given to the cases where payment for use of goods is due 
under Article 174(1). While the cases mentioned in letters (a) and (b) are self-explanatory, 
the rule in Article 174(1)(c) raises a number of issues.24 According to this rule the 
obligation of the buyer to pay for use of the goods depends on whether, having regard to 
the nature of the goods, the nature and amount of the use and the availability of remedies 
other than termination, it would be inequitable to allow the buyer the free use of the goods 
for the relevant period. This rule is meant to create some kind of a balance for the 
somewhat excessive protection afforded to the consumer as a buyer elsewhere in the 
Proposal, namely by not subjecting the consumer’s remedies for non-performance to the 
seller’s right to cure (Article 106(3)(a)) and not even imposing on the consumer the 
obligation to give notice of termination within reasonable time after he/she became aware 
of the non-performance (Article 119(2)(a)). Evidently, this leaves ample space for 
opportunistic behaviour on the part of the consumer, for whom there may be an incentive 
to delay termination for as long as possible, in order to enjoy, also for as long as possible, 
the benefits of free use of the goods.  

Even though the rule in Article 174(1)(c) may, in a certain respect, provide a balance, it is 
likely to deter both parties from choosing the CESL; and if they have chosen the CESL, it is 
likely to deter consumers from exercising their right to terminate. The research done by 
behavioural economists demonstrates that, in situations involving risk, individuals are loss 
averse. This means that, firstly, they value prospective gains and losses not in any absolute 
terms, but rather in relation to the value of their current assets, i.e. what they have in their 
hands (reference dependence).25 Secondly, the prospective losses loom larger than 
prospective corresponding gains. It follows that uncertainty as to whether a court will 
eventually assume that the consumer has to pay for the use of the goods, and how the 
value of this use, which may well come close to the value of the goods, will be ascertained, 
has the potential of deterring consumers from termination, as the risk of loss tends to be 
perceived as more significant than possible gains. A phenomenon very similar to the one of 
the loss aversion is the so called status quo bias.26 It means that individuals favour 
maintaining the status quo to adapting to alternative state of affairs, assuming all other 
conditions are equal. This theory has been combined with psychological observations on the 
emotional consequences of actions, resulting in the argument that individuals tend to 
choose inaction in order to minimize the likelihood of future regrets of the choice made, if 
the choice is connected with uncertain consequences.27 This seems to grant even more 

                                          

 
24 C. Wendehorst, ‘Schadensersatz’ (n. 17), p. 200; id., ‘Rücktritt’ (n.17), p. 398; M. Lehmann (n.18) art. 174 no. 
24. 

25 The theory has been developed by D. Kahneman, A. Tversky, ‘Prospect Theory: An Analysis of Decision Under 
Risk’, 47 Econometrica 1979, pp. 263-291 and in D. Kahneman, A. Tversky, ‘Choices, Values, Frames’, 39 
American Psychologist 1984, pp. 341-350. For the short summary of the theory cf. D. Kahneman, A. Tversky, 
‘Loss Aversion in Riskless Choice: a Reference-Dependent Model’, 106 Q. J. Econ. 1991, pp. 139-140; D. 
Kahneman, J. L. Knetsch, R. H. Thaler, ‘The Endowment Effect, Loss Aversion and Status Quo Basis’, 5 J. Econ. 
Persp. 5 1991,  p. 199.   

26 The theory has been developed by W. Samuelson, R. Zeckhauser, ‘Status Quo Bias in Decision Making’,  1 J. 
Risk and Uncertainty 1998, pp. 7-59. Cf. also e.g. in  D. Kahneman, J. L. Knetsch, R. H. Thaler, ‘Endowment 
Effect’ (n. 25), pp. 197 et seq.       

27 R. Korobkin ‘Behavioral Economics and Contract Law’ in Behavioral Law and Economics (ed. C. R. Sunstein) 
(Cambridge: Cambridge University Press, 2004), pp. 129 et seq.    
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eloquent support to the assumption that a rule like Article 174(1)(c) may affect the 
customers’ readiness to terminate in a negative way. 

A much better alternative seems to be to reduce potentially excessive remedies for non-
performance, e.g. allow termination without the seller’s right to cure only for a certain 
period after the passing of risk (suggestion: 6 months) and to re-introduce the seller’s right 
to cure for goods manufactured according to the buyer’s specifications or which are clearly 
personalised, but have no payment for use after termination. On balance, this will afford a 
much higher level of consumer protection. 

3.5. Compensation for expenditure 
Article 175 introduces a rather complicated rule on expenditure incurred. Where a recipient 
has incurred expenditure on goods or digital content, he/she is entitled to compensation to 
the extent that the expenditure benefited the other party, provided that the expenditure 
was made when the recipient did not know and could not be expected to know of the 
ground for avoidance or termination. However, a recipient who knew or could be expected 
to know of the ground for avoidance or termination is entitled to compensation only for 
expenditure that was necessary to protect the goods or the digital content from being lost 
or diminished in value, provided that the recipient had no opportunity to ask the other 
party for advice.  

This rule is not a bad rule.28 However, in the case of necessary but inefficient expenditure, 
e.g. where the recipient made an attempt to protect the goods but that attempt failed, it 
may lead to the strange result that a recipient who was in bad faith may be better off under 
paragraph (2) than a recipient who was in good faith under paragraph (1) because the 
expenditure did not benefit the other party.29 This illustrates that the very elaborate rule on 
expenditure may also have to be corrected in some cases by way of the flexibility clause.30 
This raises the additional question whether we need that rule at all.31 

3.6. Digital content received 
According to Article 173(1) and (4), the recipient of digital content must always pay the 
monetary value, but only at the amount which the consumer (probably a typo: should be 
‘customer’) saved. In the light of the very elaborate rules found elsewhere in Chapter 17, in 
particular when it comes to hobbyhorses of 19th century continental codes such as 
substitutes or expenditure, this ‘one-size-fits-all solution’ for digital content comes rather 
as a surprise. The rule does not differentiate between digital content supplied on a tangible 
medium and digital content supplied online, between cases where the trader uses a DRM 
scheme and other cases, or between recipients who were in good faith and recipients who 
were in bad faith.  

                                          

 
28 In any case with regard to the differentiation between a recipient in good faith and a recipient in bad faith; cf. C.  
Wendehorst, ‘Rücktritt’ (n. 17), p. 399; generally affirmative of the rule also M. Lehmann (n. 18), art. 175 no. 18. 

29 C.  Wendehorst, ‘Rücktritt’ (n. 17), p. 399 ; id., ‘Schadensersatz’ (n. 17), p. 199. 

30 Art. 176 CECL. Cf. sec. 8.3. infra. 

31 C.  Wendehorst, ‘Schadensersatz’ (n. 17), pp. 196, 199; P. Sirena ‘Restitution’ (n. 20), p. 995. 
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3.6.1. Principles and policies 

Of course, restitution in case of digital content is somewhat special in many respects. 
Unlike with goods, it will hardly ever be the case that the seller has an interest in receiving 
back what has been supplied. This is obvious with digital content supplied online, but also 
where digital content is supplied on a tangible medium, the value of which is usually 
negligible. What the seller intends to avoid is, rather, that the buyer remains in a position 
to use the digital content while receiving the purchase price back or never paying the 
purchase price, because the seller has to pay a third party for every user under a license 
agreement and/or because this would create an unjustified enrichment and false incentives 
on the part of the buyer. Any restitutionary regime must therefore seek to prevent further 
use of the digital content on the part of the buyer and, where this is not possible, to 
prevent the buyer’s unjust enrichment by making him/her pay a certain amount.  

3.6.2. The situation with digital content supplied on a tangible medium 

Where digital content is supplied on a tangible medium and this medium is still sealed or it 
is otherwise, for technical reasons, clear that the buyer will not have retained a copy of the 
digital content, it must be possible for the buyer to make restitution simply by sending back 
the tangible medium. This is so even where a consumer has a right of withdrawal (cf. 
Article 40(3)(c) e contrario), and it must be the case all the more where the contract has 
been avoided or terminated as avoidance or termination will in the vast majority of cases 
occur because of the breach of some duty or the non-performance of some obligation from 
the part of the seller. It is, for this reason, not acceptable that Article 173(1) of the 
Proposal explicitly imposes an obligation to pay the monetary value of the digital content 
also on a buyer who can return a tangible medium which is still sealed, or a tangible 
medium which is effectively protected against unauthorised copying.32   

3.6.3. The situation with digital content supplied under a DRM scheme 

Irrespective of whether or not digital content is supplied on a tangible medium, an 
increasing number of traders supply digital content under a DRM scheme which may be run 
by the trader or the producer of the digital content. Usually, this implies that the digital 
content can be used only after the buyer has registered with the trader or the producer and 
created a user account, and it is technically possible, without significant effort or expense, 
to block a user account and thus prevent any further use of the digital content by a 
particular person.  

As far as this is the case, it is also unjustified to impose on the buyer an obligation to pay 
the value of the digital content. Rather, it is sufficient to leave it to the seller to arrange for 
the buyer’s account to be effectively blocked.33 Having the buyer pay for the value of the 
digital content is not only unjustified, but also very difficult to handle in practice, as most 
digital content (digital games etc.) are luxury items and it is hardly possible, for example, 
to evaluate the enjoyment and saving of a user who has received a digital game which runs 
too slowly under a given standard operating system and is for this reason not in conformity 
with the contract.34  

                                          

 
32 C.  Wendehorst, ‘Schadensersatz’ (n. 17), pp. 201 et seq. 

33 C.  Wendehorst, ‘Schadensersatz’ (n. 17), pp. 201; id. ‘Rücktritt’ (n. 17), p. 396. 

34 C.  Wendehorst, ‘Schadensersatz’ (n. 17), p. 201; id. ‘Rücktritt’ (n. 17), p. 396. 
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3.6.4. The remaining cases 

Of course, the difficulties of evaluation can hardly be avoided where the digital content was 
supplied neither on a tangible medium which is still sealed or effectively protected against 
unauthorised copying nor under a DRM scheme which allows the trader, or a third party 
acting on behalf of the trader, to prevent any further use of the digital content on the part 
of the buyer. There could be a rule prohibiting any further use of the digital content by the 
buyer after avoidance or termination have taken effect, but it is also obvious that, in the 
absence of a DRM scheme, it is next to impossible for the trader to control whether or not 
the buyer acts accordingly.  

One solution would be to prevent unjustified enrichment and avoid false incentives on the 
part of the buyer by imposing on the buyer an obligation to pay an amount of money. This 
amount would be the (objective) monetary value of the digital content if the contract was 
avoided or terminated by the seller. If, however, the contract was avoided or terminated by 
the buyer, the buyer would not have to pay more than he/she saves. This solution would 
accept to a certain extent the difficulties of evaluation described under 3.6.3.35 

Another solution would be to have the seller bear the full risk where the contract was 
avoided or terminated by the buyer. In consumer contracts, this solution would be in line 
with Article 45(6)(b), according to which a consumer who has exercised his/her right of 
withdrawal may keep digital content for free where the trader has breached certain 
information or related duties. In contracts between traders, termination will usually occur 
only where the non-performance was fundamental, essentially depriving the buyer of the 
benefits he/she was entitled to expect under the contract (Articles 87(2), 114(1)), so there 
will be little the buyer has saved. In exceptional cases, such as when a contract for the 
supply of very expensive professional standard software was avoided for a rather minor 
mistake under Article 48, the flexibility clause in Article 176 may provide relief.  

3.7. Related services received 
For related services the rule under the Proposal is the following: as services received 
cannot be returned, the recipient normally has to pay the monetary value (Article 173(1)). 
Even though the text of the Proposal fails to clarify how the value is calculated, the rule 
probably implies that it is the market price or the price agreed upon in the contract. 
However, where a related service contract is avoided or terminated by the customer, the 
monetary value of what was received is the amount the customer saved by receiving the 
related service (Article 173(3)).  

In my view, this is a good and workable compromise between the legitimate interests of 
the service provider and of the customer.36 

3.8. Flexibility clause 
Article 176 of the Proposal introduces a flexibility clause according to which any obligation 
to return or to pay under Chapter 17 may be modified to the extent that its performance 

                                          

 
35 Cf. n. 34.  

36 C. Wendehorst, ‘Schadensersatz’ (n. 17) pp. 201; id , ‘Rücktritt’ (n. 17) p. 396. For a critical view on this 
provision : B. A. Koch, ‘Schadensersatz’ (n. 18) pp. 246 et seq; M. Lehmann (n.  18.) art. 173 no. 45, 67. 
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would be grossly inequitable, taking into account in particular whether the party did not 
cause, or lacked knowledge of, the ground for avoidance or termination.  

It has been held that this clause leads to too much uncertainty.37 In fact, it has a potential 
to be abused by the courts for the enforcement of purely personal views or solutions under 
particular national systems. However, it must also be borne in mind that it is next to 
impossible to draft a law of restitution that is sufficiently brief, simple and clear and, at the 
same time, ensures that justice will be achieved in each and every individual case. If the 
CESL is to be a regime that is both for mass contracts concluded over the internet and for 
tailor-made contracts and high value transactions it will hardly be possible to do without a 
flexibility clause. If the rules are drafted in a way so as to achieve justice in every individual 
case they will be too complicated for mass transactions, whereas if they are drafted in a 
more simplistic way so as to fit in the vast majority of transactions they may fail to achieve 
justice in certain individual cases.  

In contrast with Article 174(1)(c), which leaves the particularly sensitive question of 
payment for use of goods explicitly open (supra at 3.4.2), I do not expect Article 176 to 
deter contracting parties from choosing the CESL. Rather, I expect Article 176 to be 
perceived as a guarantee that, even if the rules of the CESL should provide for 
unacceptable results, a court would be in a position to correct this. Of course, this 
assumption relies on the degree of trust that parties have in national courts. In any case, it 
may be advisable to stress in the wording of the rule itself that Article 176 must only be 
used in really exceptional cases. 

                                          

 
37 B. A. Koch, ‘Schadensersatz’ (n. 18), p. 250 ; M. Lehmann (n. 18), art. 176 no. 24; P. Sirena, ‘Restitution’ (n. 
20), p. 985. 
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4. SUGGESTIONS FOR IMPROVEMENT 
There are many ways in which Chapter 17 could be redrafted on the basis of Articles 44 to 
47 and 112. The following tentative draft is meant to serve only as an example: 

 

Chapter 17  Restitution 

1. Where a contract or part of a contract is avoided or terminated by either party, each 
party is obliged to return what that party (‘the recipient’) has received from the other 
party under the affected contract or part of the contract.  

2. Where a contract or part of a contract is invalid or not binding under the Common 
European Sales Law for reasons other than avoidance or termination, this Chapter 
applies with appropriate adaptations. 

3. In relations between a trader and a consumer, the parties may not, to the detriment of 
the consumer, exclude the application of this Chapter or derogate from or vary its 
effects before notice of avoidance or termination is given.  

(Clarification that avoidance or, in particular, termination may affect only part of a contract and that in this case 
restitution is only made as far as the affected part is concerned; clarification that where a ground for invalidity of 
the contract is contained in the CESL itself Chapter 17 applies with appropriate adaptations; mandatory nature in 
consumer contracts brought in line with Article 108) 

 

Article 173 
Time and place of restitution 

1. Restitution must be made without undue delay and in any event not later than fourteen 
days from notification of the avoidance or termination. Where the recipient is a 
consumer, this deadline is met if the consumer takes the necessary steps before the 
period of fourteen days has expired. 

2. Restitution of what a party has received under the contract must be made at the place 
of the original obligation to perform. 

(Adapted version of Articles 44(1) and 45(1); clarification concerning the place of performance, referring to the 
place of performance as defined in Articles 93 and 125) 

 

Article 174 
Payments received 

1. The seller must reimburse all payments received from the buyer using the same means 
of payment as the buyer used for the initial transaction, unless the buyer has expressly 
agreed otherwise and provided that the buyer does not incur any fees as a result of 
such reimbursement. 

2. In the case of avoidance or termination by the buyer reimbursement includes the costs 
of delivery and any other additional charges and costs.  

3. In the case of a contract for the sale of goods, the seller, who has offered to collect the 
goods or who has indicated under Article 175(2) how the buyer can return the goods 
without having to advance fees, may withhold the reimbursement of payments until it 
has received the goods back where it has a legitimate interest in so doing, in particular 
where this is necessary to ascertain the existence and nature of a lack of conformity.  
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4. Without prejudice to the rules in Chapter 16 on late payments, the seller must pay 
interest, at the rate stipulated in Article 166, where: 

(a) the other party is obliged to pay for use; or  

(b) the seller gave cause for the contract to be avoided because of fraud, threats or 
unfair exploitation. 

(Adapted version of Article 44(1) and (3); combination with existing Article 174(2); clarification that this is without 
prejudice to the rules on late payment) 

 

Article 175 
Restitution of goods 

1. The buyer of goods must send back the goods or hand them over to the seller or to a 
person authorised by the seller. The seller is under an obligation to take the goods 
back. 

2. In the case of avoidance or termination by the buyer the seller must either collect the 
goods or bear the cost of returning the goods, and the buyer may withhold restitution 
until the seller has indicated how the buyer can return the goods without having to 
advance fees. This includes any necessary de-installation of the goods, or the cost of 
such de-installation, where and to the extent that the requirements of Chapter 16 on 
damages are fulfilled. 

3. The buyer who has made use of goods or derived fruits must pay the other party the 
monetary value of that use or return these fruits only where the buyer caused the 
ground for avoidance or termination or was, prior to the start of the relevant period, 
aware of the ground for avoidance or termination. 

4. The buyer is liable under Chapter 16 for being unable to return the goods, including 
fruits where relevant, or for any diminished value of the goods that exceeds 
depreciation through regular use. Liability shall not exceed the price agreed for the 
goods. 

(Adapted version of Article 45(1) to (4) and Article 112(1); rule on who bears the cost of making restitution 
[largely a policy decision]; no payment for use [acceptable only if rules on termination are modified]; reference to 
Chapter on damages for buyer’s liability) 

 

Article 176 
Digital content 

1. Digital content received is deemed to be returnable  

(a) where the digital content was supplied on a tangible medium and the medium is 
still sealed, or the seller has failed to seal it before delivery;  

(b) where it is otherwise clear that the recipient who sends back a tangible medium 
cannot have retained a usable copy of the digital content; or 

(c)  where the seller can, without significant effort or expense, prevent any further 
use of the digital content on the part of the recipient by deleting the recipient’s 
user account or otherwise. 

2. The recipient of digital content which is returnable within the meaning of paragraph 1 
fulfils its obligation to return by  
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(a) refraining from any further use of the digital content from notification of the 
avoidance or termination and deleting all copies of the digital content or part of 
the digital content, whether or not usable;  

(b) returning any tangible medium in accordance with Articles 173 and 175; and 

(c)  paying the monetary value of any use made of the digital content where the 
recipient caused the ground for avoidance or termination or was, prior to the 
start of the relevant period, aware of the ground for avoidance or termination.  

3. The recipient of digital content which is not returnable within the meaning of paragraph 
1 must pay the monetary value of the digital content, which shall be calculated on the 
basis of the total price agreed in the contract. In the case of avoidance or termination 
by the buyer the buyer is not liable to pay unless to the extent that there is a saving on 
his part.  

 (New provision replacing existing Article 173(1) and (4) [solution to be adopted largely dependent on policy 
decisions; one might as well opt for a solution where, in the case of avoidance or termination by the buyer, there 
is no obligation at all to pay even where the digital content was not returnable]).  

 

Article 177 
Related services 

1. The buyer who has received related services must pay to the seller an amount which is 
in proportion to what has been provided before the contract was avoided or terminated, 
in comparison with the full coverage of the contract.  

2. The proportionate amount to be paid by the buyer to the seller shall be calculated on 
the basis of the total price agreed in the contract unless the buyer can show that this 
price was excessive.  

3. In the case of avoidance or termination by the buyer, liability of the buyer shall not 
exceed the amount the buyer saved by receiving the related service. 

(Adapted version of Article 45(5), modified in the light of existing Article 173(3)) 

 

Article 178 
Equitable modification 

Any obligation to return or to pay under this Chapter may be modified to the extent that its 
performance would be grossly inequitable, taking into account in particular whether the 
party incurred expenditure in reliance on the contract and whether the party did not cause, 
or lacked knowledge of, the ground for avoidance or termination. 

(Existing Article 176; cases of expenditure included in the flexibility clause) 

 



 




