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Mutual recognition of protection measures in civil matters 

1. OBJECTIVES AND IMPORTANCE OF THE PROPOSAL 
The protection of the crime victims is crucial for European citizens both at an internal and 
at an European Union level, since the criminal activity has no borders and the movement of 
persons claims for common actions and policies in order to protect those victims. In this 
context, only integrated and coordinated solutions can surpass the limitations that emerge 
from the national asymmetries and from the existence of political and cultural borders and 
barriers. 

The law intervention in this domain has, as privileged addressees, children, particularly 
when placed under vulnerable situations – namely sexual exploitation, abuse, trafficking 
and abduction – women who are victims of repeated violence in close relationships or 
gender based violence – especially aggression, harassment, abduction, stalking or 
attempted murder – and, in general, all vulnerable adults, that is, all persons whose 
physical and/or psychological integrity or liberty is at risk. It is necessary to give effective 
answers to the specific needs of certain groups of victims, such as victims of trafficking in 
human beings, child victims of sexual exploitation, victims of terrorism and victims of 
organised crime. 

In spite of the existence of some types of victims with special needs of protection, it seems 
fundamental to assure, considering the goals envisaged, that the victims' protection can 
cover all persons under risk of being offended by criminal acts, even if not particularly 
vulnerable. 

Added vulnerability can emerge, at an EU scale, from the simple geographical factor. The 
mere movement of citizens produces enlarged demands in the domain of the victims' 
protection. Being victim of a crime in a Member State of which the citizen is not national or 
resident can determine the necessity of increased support and specific legal protection. 

Through a horizontal set of rules, also applicable when a citizen placed under a risk of 
suffering a criminal offence moves to another country, the free displacement of persons is 
facilitated, thus removing an important collateral effect of the strictly localized protection, 
i.e., the need to choose between the immobilisation and the immediate risk. Such rules can 
produce the effect of levelling the protection standards with predictable positive 
consequences on the exercise of the free movement rights in Europe where the notion of 
citizenship from which it emerges was strengthened by the Lisbon Treaty. 

An effective cross-border protection can also have decisive effects in the legal proceedings, 
allowing free, adequate and rigorous exercise of procedural rights and effective taking of 
evidence, namely avoiding victims to be discouraged from attending trial because of threats 
against their safety. Complementary, a good victims' protection system can produce a 
strong crime prevention effect. 

The civil protection measures are quicker, stand on simpler evidence and have, in some 
situations, more autonomy. Such measures are issued by civil courts restricting a person 
from a specific activity or use of space. The interdictions can involve the abstention of some 
kind of conduct or the attribution of the exclusive use of a common physical space 
(housing), thus assuring that the aggressor is kept away. The most common measures are 
the domestic exclusion orders that stand on the removal of an alleged abuser from the 
home, and the contact forbiddance orders that interdict the declared offender from 
contacting, approaching or harassing the victim or perform other specific actions.  

The values to protect are the physical and psychological integrity and the liberty. At the EU 
level, and with a view to generate swiftness and effectiveness in the enforcement of the 
protection orders in civil matters, it is fundamental that no recognition of the foreign 
decision imposing a measure can be required and that there is no possibility of opposing 
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the automatic internal reception. 

Since the Cowan Case1, the EU tried to give an answer to the needs of the people who fall 
victim to crime across Europe through a coherent and enlarged set of legal rules2. An 
impulse for the creation of comprehensive rules that can also cover the protection orders 
taken in civil proceedings came from “The Stockholm Programme — An Open and Secure 
Europe Serving and Protecting Citizens”3. This program declared that protection of victims 
of crime was a priority for the EU and generated the proposal of a package of measures in 
order to achieve that aim.  

The European Protection Order4 aspired to provide protection measures for victims of 
harassment and abuse but could not cover all possible measures since several Member 
States also protect victims with civil orders. So, another separate instrument was needed to 
accompany the EPO, that is a complementary mechanism oriented to assure that as many 
protection orders as possible could be covered, disregarding differences existing among the 
internal systems. 

In the EU area, analogous protection of the victims must be guaranteed, independently 
from the Member State to which they move. This claims an improvement of the legislation 
and practical support measures which should be effective within the Union. Such protection 
needs to be assured not only at criminal but also at civil level. 

It is fundamental to the States that already have domestic civil law structures containing 
legal provisions on victim protection measures, to assure the possibility of using the high 
performing achievements of the judicial cooperation in civil and commercial matters build 
over the direct communication between courts and standing on the principle of mutual 
recognition of judgements with the total abolition of intermediate procedures such as 
exequatur.  It was in this context that a need for a proposal for a Regulation having as 
subject matter the mutual recognition of protection measures in civil matters was 
recognised. 

1 CJEU, Case C-186/87, Ian William Cowan v. Trésor Public, 2 February 1989
 
2 Council Directive 2004/80/EC of 29 April 2004 relating to compensation to crime victims – OJ L 261, 6.8.2004,
 

p. 15; Directive 2012/29/EU of the European Parliament and of the Council of 25 October 2012 establishing 
minimum standards on the rights, support and protection of victims of crime, and replacing Council Framework 
Decision 2001/220/JHA – OJ L 315, 14.11.2012, p. 57; and Directive 2011/99/EU of the European Parliament 
and of the Council of 13 December 2011 on the European protection order – OJ L 338, 21.12.2011, p. 2. 

3 OJ C 115, 4.5.2010, p. 1. 
4 Directive 2011/99/EU of the European Parliament and of the Council of 13 December 2011 on the European 

protection order – OJ L 338, 21.12.2011, p. 2. 
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Mutual recognition of protection measures in civil matters 

2. SYSTEMATIC INTEGRATION 

Contained in a group of documents released in the year 2011 – that also includes a 
Communication on strengthening victims’ rights5 and a proposal for a Directive establishing 
minimum standards for victims’ rights6, followed by a Resolution of the Council on a 
roadmap for strengthening the rights and protection of victims, in particular in criminal 
proceedings7 –  the 'Proposal for a Regulation on mutual recognition of protection measures 
in civil matters'8 tries to respond to the demand for a creation of European Law rules on the 
civil aspect of the victims protection system, thus complementing the Directive on the 
European Protection Order. 

The latter is oriented to the post-Amsterdam Treaty objective of maintaining and developing 
an area of freedom, security and justice, an European common space of justice build 
especially through the progressive implementation of the principle of mutual recognition, 
extended to all types of judgements and decisions of a judicial nature or similar9, standing 
on a mixed and enlarged notion of authority and Court10 and aiming to also include criminal 
and administrative matters. 

In some situations, the application of the legal text proposed can involve articulation with 
other European Regulations – for instance an analysis of the applicability of the Regulation 
on service of documents11.might be needed. Certain victim protection measures are already 
covered by Brussels I12 and Brussels II-bis13 Regulations but the proposal chooses different 
ways of facing each one of these EU law sets of rules, safeguarding the application of the 
last one and superseding the general provisions set out by Brussels I. This is justified by 
the specific character of Brussels II (that, namely, wishes to centralise all proceedings 
relating to a given divorce or legal separation) and by the generic nature of Brussels I. So, 
trying to assure a balanced and coherent functioning of the whole system, the proposal, in 
its Article 1, excludes from the scope of the future Regulation special protection measures 
covered by Article 20 of Regulation (EC) No 2201/2003 – that have incidence, in 
matrimonial matters, on the field of the relationships of married couples – which means 
that it covers all urgent procedures that don't fall in the domain of the provision of that 
article – e.g. relations concerning a couple which has not been married, same sex partners 
or neighbours. 

The legislator expressly admits, in the preamble of the PRPM, that the proposal follows the 
underlying reasons, mechanisms and 'architecture' of existing EU instruments on judicial 
cooperation in civil and commercial matters and recognises having taken broad inspiration 
from it in such a manner that 'many articles are similar or equal to the correspondent 
articles in the mentioned legislation'. 

5 Brussels, 18.5.2011, COM(2011) 274 final.
 
6 Brussels, 18.5.2011 COM(2011) 275 final, 2011/0129 (COD).
 
7 3096th JUSTICE and HOME AFFAIRS Council meeting in Luxembourg, 9 and 10 June 2011.
 
8 2011/0130 (COD).
 
9 See Article 2(a) of the PRPM.
 
10 See Article 4(1) and (7) of the Regulation (EC) No 805/2004 of the European Parliament and of the Council of
 

21 April 2004 creating a European Enforcement Order for uncontested claims OJ L 143, 30.4.2004, p. 15. 
11 Regulation (EC) No 1393/2007 of the European Parliament and of the Council of 13 November 2007 on the 

service in the Member States of judicial and extrajudicial documents in civil or commercial matters (service of 
documents), and repealing Council Regulation (EC) No 1348/2000 in OJ L 324, 10.12.2007 p. 79. 

12 Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement 
of judgments in civil and commercial matters, OJ  L 12, 16.1.2001, p. 1. 

13 Council Regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and the recognition and 
enforcement of judgments in matrimonial matters and the matters of parental responsibility, repealing 
Regulation (EC) No 1347/2000, OJ L 338, 23.12.2003, p. 1. 

7
 



 
_________________________________________________________________________________  

  

  

  

 

  

  
  

 
 

 
 

 
 

 

 

 
 
 

 
 

 

                                                 
 

     

   
  

   

Policy Department C: Citizens' Rights and Constitutional Affairs 

3. TOOLS 

The PRPM stands on a promising set of legal structures from which a strong contribution to 
consistent and effective victims' protection in the EU area can be expected.  

The following deserves a special reference, due to its potential importance. 

3.1. The suppression of a recognition procedure  

The central goal behind the creation of a horizontal law text applicable to the victims' 
protection in civil matters is to spare the persons at risk expensive and time consuming 
procedures. Time has, in this field, a dramatic relevance and an autonomous significance. 
In the victims' protection domain, it urges. Being the main objective to save time and 
money, the most important tool of a common and multi-national system of preservation 
from injury or harm can only be the institutionalization of a legal framework capable of 
assuring the free circulation of judicial decisions (or similar) without the need of any 
internal recognition procedure. 

It also demands for a mutual enforcement system. Such innovative and wide-spreading 
mechanism for the first time tried, at a world level, by the Brussels II bis Regulation – in 
the matters of rights of access and return of a child entailed by a judgement – is, in fact, 
the most adequate to assure the swiftness and agility, necessary for a quick response to 
the demands of the citizens under risk of being offended, who want to move or travel. The 
scope of mutual recognition of the judicial decisions in the EU has gradually increased 
through the diminishing of the controls demanded with respect to the internal reception of 
the foreign decisions and through the expansion of the mechanisms of suppression of the 
recognition process to new areas – e.g. to small or uncontested claims or maintenance 
obligations14. 

This tendency can also be found in other legal documents under preparation, among which, 
the new Brussels I Regulation, that is being subject of a decisive revision process, deserves 
a special mention, considering its relevance and broad object. In order to reach this 
objective, in the said proposal, as a central tool, a common and standardised certificate 
was chosen; it is automatically recognised and enforceable and can quickly extend the 
internal victims' protection to another geographical area. 

3.2. The prohibition of opposing the recognition 

For the effectiveness of the victims' protection measures, it is very important to keep away, 
as the PRPM did, any possibility of opposing the recognition of the foreign measure. This 
avoids the use of time consuming procedures that could frustrate its finalities and is 
congruent with the suppression of the recognition procedure. The interdiction to present an 
appeal against the issuance of a certificate is a decisive rule because it is the quickness 
which is needed for the protection envisaged, which in turn is based on measures that have 
to be enforced outside of the national borders. 

14 	 Regulation (EC) No 861/2007 of the European Parliament and of the Council of 11 July 2007 establishing a 
European Small Claims Procedure, OJ L 199,  31.7.2007 p. 1; Regulation (EC) No 805/2004 of the European 
Parliament and of the Council of 21 April 2004 creating a European Enforcement Order for uncontested claims, 
OJ L 143, 30.4.2004, p. 15; Regulation (EC) No 1896/2006 of the European Parliament and of the Council 
creating a European order for payment procedure, OJ L 399, 30.12.2006, p. 1; Council Regulation (EC) No 
4/2009 of 18 December 2008 on jurisdiction, applicable law, recognition and enforcement of decisions and 
cooperation in matters relating to maintenance obligations, OJ L 7, 10.1.2009 p. 1. 
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Mutual recognition of protection measures in civil matters 

3.3. The possibility of asking for an extension of measures 

Another important tool is the possibility of asking for an extension of a measure even to 
Countries that don't have such civil matters measures. This allows an attainment of the 
cross-border effects envisaged by the proposal and represents a viable solution to the 
problem of absence of common rules in this area. 

3.4. The broad definition of 'authority' 

To reach its objectives, the PRPM has chosen a broad (that is 'soft' and less technical) 
definition of 'authority', thus extending its possibilities of intervention to the countries with 
non strict judicial competences in this field. It includes, in such notion, a person or body of 
persons vested in powers in the matters falling within the scope of this Regulation. So, not 
only 'courts and tribunals, but also administrative and other authorities which under the 
national law of a Member State have competence in the matters falling within the scope of 
this Regulation'. 

3.5. The place of the risk as criteria for attribution of jurisdiction and 
definition of the cross-border nature of the case 

A decisive mechanism represents the express attribution of jurisdiction to the authorities of 
the Member State 'where the person's physical and/or psychological integrity or liberty is at 
risk', since it avoids expenses and time losses emerging from the doubt about the 
competent Court or authority with powers to intervene. The criteria chosen seem to be very 
clear, understandable and predictable. The place where the risk is located is also the 
decisive element to determine the cross- border nature of the situation and to trigger the 
application of the Regulation which seems an adequate legislative option since it is coherent 
with the objective of avoiding the risk of a person being offended by an act of criminal 
nature in a distinct geographical space from which he has is centre of life activities and can 
help to encourage the free movement of citizens. 

3.6. The possibility of 'ex-officio' issuance of a certificate 

With the possibility of an ex-officio issuance of a certificate – 'in case of involvement of 
cross-border situations at the time of the adoption of the protection measure'15 – the 
initiative of issuing a certificate that can freely 'circulate' in the EU is not left only to the 
parties, particularly to the protected person. This legislative option has the relevance of 
showing the public interest beneath the present matter, allowing a stronger control of the 
interventions and helping to build a stronger an more proactive judicial cooperation. 

3.7. The reduction of the grounds for refusal 

The reduction of the grounds for refusal of recognition and/or enforcement to the case of 
irreconcilable decisions and only on application by the person causing the risk can 
contribute to the quick and more effective protection of the potential victims. This can also 
lead to increasing the harmony and credibility of the system of rules, allowing a reaction 
against the collision of contradictory decisions.  

3.8. Interdiction of reviewing the protection measure as to the substance  

The interdiction of reviewing the protection measure as to the substance in the Member 
State in which recognition and/or enforcement is sought is coherent with the will of 
suppressing the recognition procedures in the EU, in civil and commercial matters, and is 

15 See Article 5(3)(i) of the PRPM. 
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Policy Department C: Citizens' Rights and Constitutional Affairs 

particularly useful in a technical field characterised by the urgency. 

3.9. The suppression of intermediate formalities 

The suppression of intermediate formalities, that is, the exemption of the legalisation of 
documents or other similar formalities is oriented to generate simplicity and quickness in 
the enforcement of the measures and, in this perspective, represents a commendable 
solution. 

3.10. The equal treatment of the foreign decisions 

The declaration of the principle of equal treatment of foreign decisions imposing protection 
measures and of internal decisions could be, eventually, avoided, in ideal terms, 
considering the legal effects that the internal recognition has – even if merely automatic – 
in the cases contemplated by the proposal. Anyway, such declaration seems important 
because it helps create a spirit required by the new judicial cooperation in civil and 
commercial matters, with a view to the development of a Common Space of Justice, 
suppressing possible intellectual resistances to the treatment of foreign cases as internal – 
the new Judge of that Space is, in first place, an European Judge and, only in second line, 
an internal one. 

3.11. Enforcement governed by the law of the requested Member State 

According to the PRPM, the enforcement of the protection measures will be governed by the 
law of the requested Member State. This option seems to be the best since the said law is 
the one known by the enforcement authority and all the mechanisms and structures of that 
State are organized around it. So, it can produce better enforcement conditions. 
Considering the scope of the proposal (protection measures on civil matters), this criterion 
of choice of law is not applicable to the criminal sanctions put in place by Member States 
after a violation of protection measures. In such a case, the national law of each Member 
State is applicable whenever such sanctions have to be imposed. The certificate only 
contributes to the suppression of a recognition procedure, so it cannot replace the specific 
internal procedural mechanisms on enforcement or the rules on judicial organisation that 
indicate the competent authority to conduct a procedure. 

3.12. Use of forms and of a common model of certificate 

Not only for the issuing of the certificate but also for the application for suspension or 
withdrawal of recognition or enforcement under article 12, forms are used, as it has 
occurred consistently in the area of the civil judicial cooperation since the year 2001. This 
decisive tool has the potential of generating swiftness, clearness, security and uniformity. 
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Mutual recognition of protection measures in civil matters 

4. THE NATIONAL LAW SYSTEMS 

The EU set of rules on protection of crime victims must also be seen from the interior of the 
domestic law systems in order to evaluate the internal measures missing, the possibilities 
of adaptation and the synergies that can come from such systems. 

Many Member States have already internal legal provisions on victim protection measures 
to which it is fundamental to guarantee the possibility of using the high level achievements 
of the judicial cooperation in civil matters built over the principle of the direct 
communication between courts and the mutual recognition of judgements, that is, the total 
suppression of internal conversion and exequatur procedures, in order to create an internal 
market in EU. 

Only in a few number of Member States the protective measures are restricted to criminal 
law. In some Member states where the citizens can apply for a civil protection order, not all 
victims have real access to such possibility due to legal conditions – assuring access, for 
example, only to some victims of domestic violence or to spouses or ex-spouses – or 
internal cultural conceptions and habits. 

Since the success of the Regulation proposed depends, above all, on the performance and 
legal mechanisms existing in the Member States and that those mechanisms will be the 
substratum for the application of the Regulation proposed, a short, synthetic, generic and 
non exhaustive overview of the situation found in some of those States seems to have 
relevance. 

In England and Wales, civil injunctions – under Part IV of the Family Law Act 1996 – offer 
a temporary protection through a non-molestation order or an occupation order. The breach 
of a non molestation order under Family Law Act 1996 (FLA) became a criminal offence, 
with a maximum penalty of 5 years. Part IV of the Family Law Act was extended to include 
same sex couples – after 5th December 2005, following the implementation of the Civil 
Partnership Act 2004 – and also to those who, while not living together, 'have or have had 
an intimate personal relationship with each other which is or was of significant duration' – 
after July 1st 2007. Admitted is the issuing of restraining orders when sentencing for any 
offence, instead of only for offences committed by defendants convicted of harassment or 
causing fear of violence. 

In France, the law of 9 July 2010 (2010-769) created the title XIV of the Civil Code on 
protective measures for victims of violence – consisting of articles 515-9 to 515-13 – thus 
extending the measures initially applied only to the married couples to situations of 
violence within couples and/or on the children. The applications for such measures are filed 
by the endangered person or the public prosecutor (under the consent of the victim). 
Through this mechanism, the Family Court judge may issue a protection order on civil 
matters after a contradictory proceeding and the presentation of evidence. The measures 
can involve, among other, the prohibition of some contacts or encounters, possessing or 
carrying a weapon or a decision on the separate residence of the members of the couple, 
specifying which of the two will continue to reside in the common home and how to support 
costs associated with it. Except in special circumstances, the use of the house is awarded to 
the victim. 

In Germany, the 'Act on Protection Against Violence' entered into force on the 1st January 
200216 and established civil law protection measures applicable to situations of physical 
assault or aggression to the health or the freedom of a person, harassment and stalking, 

16 	 'Gewaltschutzgesetz' or 'GewSchG', subsequently amended by the 'Federal Stalking Act' (40. StrÄndG) of 22 
March 2007, entered into force on 31 March 2007 and the 'Family Procedure Reform Act' ('Gesetz zur Reform 
des Verfahrens in Familiensachen und in den Angelegenheiten der freiwilligen Gerichtsbarkeit', or FGG-RG) 
which entered into force on the 1st September 2009. 
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even in cases of diminished criminal responsibility due to alcohol or drug abuse. The 
measures applicable could consist of protective orders – for instance forbidding the alleged 
offender of approaching the potential victim, visiting some places, establishing contact 
under any type of communication means – or removal of the presumable offender from the 
common housing. Section 1 of that Act enabled the civil court, upon application by the 
person that has been injured, threatened or harassed, to issue a 'stay-away order' 
prohibiting the offender from entering the victim's home, approaching him/her, or initiating 
any kind of contact. 

In Ireland, the rights of victims of crime and their families are subject of a clear intention 
of legislative action with a view to 'ensure that victims and their needs are at the heart of 
justice process and that rights to information, advice and other appropriate assistance are 
met effectively and efficiently'17. It is aimed to produce a 'consolidated and reformed 
domestic violence legislation to address all aspects of domestic violence, threatened 
violence and intimidation in a manner that provides protection to victims'. In this country, 
the 'Domestic Violence Act' of 1996 and the 'Domestic Violence (amendment) Act', of 2002, 
contain rules on the matters analysed below. 

This legislation protects spouses, civil partners, cohabitant partners and children, also 
offering legal remedies to dependent persons and citizens in other domestic relationships in 
which their safety or welfare is at risk because of the conduct of the other person in the 
relation. Domestic violence is, for the effects of these legal rules, any form of physical, 
sexual or psychological aggression which endangers the safety or welfare of family 
members and certain persons in home relationships.  

Spouses and former spouses, civil partners and former civil partners, partners of not 
married couples, cohabitant partners living together in an intimate and committed 
relationship, parents and children represented by an adult or health board can apply for the 
protection orders because of violence directed to themselves or to their children. 

In face of such applications, the court (normally the District Court) can issue: (a) a safety 
order – that prohibits the respondent from engaging in violence or threats of violence – or 
(b) a barring order – that requires the respondent to leave the family home of the applicant 
and/or dependent children and stay away from it. The applicant can apply for a protection 
order – that is a temporary safety order – or an interim barring order – also of a temporary 
dimension – while waiting for the application to be heard in court. 

In Portugal, the Law on Protection of Children and Juveniles18 contains a set of rules for 
the adoption of protection measures in civil matters. Those rules are in articulation with the 
legal regime that emerges from the Law on Minors Protection19. Under such set of rules, an 
important function has commissions on minors' protection that are non-judicial authorities 
with competence for the application of those measures. Courts intervene only in the cases 
indicated by law. 

The protection system created in this domain is based on the cooperation between such 
commissions, the courts, the administrative authorities and the police. The judicial 
protection procedures have an urgent and priority nature. Special difficulties in the 
application of the rules of the Regulation proposed are not expected, even if measures are 
requested which require a technological support. In this field, even the use of means of 
control at distance is expressly admitted through the utilization of an electronic survey 
system based on devices, software applications and communications systems that can 
remotely detect a presence or absence of a person from a specific place and make his/her 
identification, and which guaranties to the victims immediate assistance, protection and 

17 Programme for Government 2011-2016.
 
18 Law No 147/99, 01.09.1999.
 
19  Decree No 314/78, 27.10.1978.
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Mutual recognition of protection measures in civil matters 

security, 24 hours a day, in situations of emergency. 

In Spain, article 158 of the Civil Code contemplates protection measures in civil matters 
that can be imposed 'ex-officio' by the Judge or at the request of the child, of any relative 
or the Public Prosecutor. The measures indicated therein can be complemented by any 
other, deemed to be necessary to remove  the minor from danger or to prevent any 
damages to him. Those measures may be adopted within any civil or criminal proceedings, 
or in voluntary jurisdiction proceedings. 

In cases of intra-family violence, gender violence or violence against especially vulnerable 
persons, when a complaint is filed, it can be accompanied by a request for a Protection 
Order that must be presented to the Public Prosecutor Office, the police, the victims' 
protection services, social services or institutions of assistance depending from the public 
administrations. Such request has to be immediately sent to the competent judge. The 
protection Order, ruled in Article 544 ter of the Spanish Criminal Procedure Code, is a 
judicial mandate that recognizes the existence of an objective situation of severe risk for 
the victim and determines his/her full protection, even in civil matters. It can be evoked 
and enforced before any authority or public administration. The civil measures need to be 
requested by the victim, its legal representative or the public prosecutor where there are 
minors or persons lacking legal capacity. Such measures are valuable for the time period of 
30 days. 
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Policy Department C: Citizens' Rights and Constitutional Affairs 

5. PROBLEMS AND PERPECTIVES 

5.1. The crisis 

The effects of the new dynamics that can emerge from the importation of the innovative 
logics and tools of the European judicial cooperation in civil and commercial matters can 
suffer some constraints from the impact of the financial crisis on the budgetary policies, 
that is, from the compression of the public action plans on victims protection emerging 
from that crisis since the victim support structures need to be provided either by 
specialised public services or by non-governmental organisations that require strong and 
permanent investments that are incompatible with a logic of contraction of the social State 
and reduction of the available funds for collective interventions. 

5.2. The horizontal asymmetries 

The relevant and positive acceptance of the need to enforce the foreign protection 
measures unknown to the Member State of recognition, contemplated in Article 8 of the 
PRPM, also reveals that the proposal has no direct solutions to the asymmetries that can be 
revealed by the existence of very different levels of protection in the national systems. 

In view of the present European context, characterised by an irregular set of rules of the 
protection measures in civil matters, the option for the application of the automatic 
recognition, also when the Member State of recognition and/or enforcement does not have 
protection measures in civil matters, represents a clear advantage since it allows a 
coherent support of the interests of the victims coming from States were such measures do 
exist, but leaves unprotected the EU citizens of the Member States whose domestic law 
doesn't contemplate those measures. This can create different 'speeds' the aspects of the 
problem. 

Comprehensible is the solution adopted considering the limitation that comes from Article 
81(1) of the Treaty on the Functioning of the European Union that just allows the 
development of the judicial cooperation in civil matters in situations that have cross-border 
implications. 

This context makes it crucial to keep on improving the implementation of the rights of the 
victims at a national level and, eventually, recommends the use of a coordination method 
based on the drafting of common guidelines later converted into national policy periodically 
monitored and evaluated.  

5.3. Possible improvements 

Some aspects of the PRPM can, eventually, be improved. Among it, the following seem to 
deserve a special mention: 

5.3.1. An appeal against the adaptation of the protection measure to one known under the 
enforcement State is allowed – article 9(2). This appeal is expected to be used by the 
applicant, considering the interests involved. Anyway, there are no reasons to conclude that 
it cannot be also presented by the potential offender, which raises problems of effectiveness 
and quickness, considering that national law will be applicable and some systems can, 
eventually, give a suspenseful effect to this appeal. So, it could be recommendable to 
strictly forbid the suspension of the enforcement procedure in relation to such an appeal. 
This interdiction should also contemplate any other procedural intervention in the Member 
State of enforcement. 
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Mutual recognition of protection measures in civil matters 

5.3.2. Considering that the law of the State of origin shall be applicable to any rectification 
of the certificate, it seems also necessary to assure, in the PRPM, that this procedural issue 
cannot convert itself in a time consuming and numbing procedure, namely through an 
appeal with suspenseful effect that could almost invalidate the efforts of producing 
efficiency through the quick enforcement of the measures. 

5.3.3. Since it is aimed to safeguard the mobility of the victims at risk, it appears to be 
recommendable to expressly say that the jurisdiction designated in the fundamental Article 
3 of the PRPM is not fixed but can change accordingly with the needs of such victims, when 
they move to another Member State, clearly rejecting the rule of 'perpetuatio jurisdictionis' 
– 'semel competens semper competens'. 

5.3.4. The refusal of recognition and/or enforcement in the case of irreconcilable decisions 
only on application by the person causing the risk, that is, the absence of the possibility of 
an 'ex-officio' declaration of collision of decisions, can lead to the frustration of the goal of 
giving credibility to the justice systems that underlies the referred rule. It seems highly 
recommendable that the existence of irreconcilable decisions could be evaluated not only 
under application of that person but also by initiative of a judicial authority or eventual 
application to a Court by the administrative authority with jurisdiction for the enforcement 
of the measure. In spite of the will of simplifying procedures, suppressing time losses and 
preventing criminal offences, it is fundamental to clarify this regime, since the system stays 
dependant on the potential offender's initiative to avoid the coexistence of colliding 
decisions which could have negative effects on the correct functioning of the global system. 

5.3.5. In spite of what is set out in Article 13(1), compatibility problems with Article 10(2) 
of the PRPM might emerge, since it is admitted that the protection measure can be 'taken 
without the person causing the risk being summoned to appear' where it 'is intended to be 
recognised and/or enforced without prior service of that person'. The possibility given to 
the potential offender to apply for a refusal of recognition and/or enforcement to the case 
of irreconcilable decisions can only be really effective if the need to serve him/her the 
document containing the certificate issued is clear and if it is distinctly defined which law 
should be applicable to such incidental procedure. In the case of a request for refusal, the 
application of the law of the State of recognition appears to be advisable, by coherence 
with the spirit of the rule contained in Article 9(2), but the said Article 10(2) expressly 
indicates that the right to challenge the measure must be exercised under the law of the 
Member State of origin. This challenge, if coming after the enforcement, can have reduced 
effects, especially in giving credibility to the system in situations of collision of irreconcilable 
decisions. 

5.3.6. Article 10(1) refers to the activity of controlling the respect for fundamental rights, 
assigned to the Member State of origin, that can point out the need for an intervention of a 
judicial authority, since it involves a true independent judgement and impartial analysis of 
findings of fact. This can be incompatible with the wide definition of 'authority' contained in 
Article 2(b) of the PRPM. 
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