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Abstract 
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Consumer Protection under the Proposal for a Common European Sales Law 

EXECUTIVE SUMMARY 

Some work remains to be done on the Proposal. Important examples are the dysfunctional 
requirements for the choice of the Common European Sales Law and some mistakes in the 
arrangement of consumer rights. Assuming that such mistakes or imperfections are 
eliminated, the Proposal opens the way to achieving real legislative progress in the creation 
of a functioning internal market. The advantages of a Common European Sales Law would 
then clearly outweigh its disadvantages. This is true for consumers, whose legal position is 
improved strongly, for businesses, which are offered a new instrument of using the internal 
market that saves costs and promotes trade. This is also true for the Member States, as 
unlike the previous consumer directives, the Common European Sales Law does not force a 
restructuring of their private laws. This is finally true for the EU, as the Common European 
Sales Law will help the citizens of Europe see how the work of the EU improves their 
everyday life. 
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1. ONE OR TWO OUT OF 27 – THE PROTECTION LOTTERY 
OF THE CURRENT SYSTEM OF THE ROME I REGULATION 
AND WHAT THE CESL WOULD CHANGE 

If a consumer who has his or her habitual residence in one EU Member State buys from a 
trader who is located in another, the law applicable to the contract is determined by the 
rules of the Rome I Regulation1, in particular by Art. 6.  There are four possible results 
arising from the Rome I Regulation. Either the law of the state of the consumer will be 
applicable; the law of the state of the trader or a mixture of both laws (or even, in specific 
cases not dealt with here, the law of another Member State or of a third state). Despite 
some harmonisation efforts in EU law, the obligations of the trader and the rights and 
remedies of the consumer may vary considerably in the Member States’ laws which may be 
applicable to the contract. 

The following main constellations may occur under the Rome I Regulation: 

Nr Applicable law Situation (e.g.) 
1 Law of the consumer  Trader pursues its commercial activities 

in the consumer’s country or directs 
such activities to that country, and 

 No choice of law 
2 Law of the trader  Trader does not pursue its commercial 

activities in the consumer’s country nor 
directs such activities to that country  
(consumer thus actively solicits the 
trader) 

3 Mixture of the laws of the trader 
and of the consumer: the law of 
the trader is applicable to the 
contract, but the consumer may 
invoke mandatory provisions of his 
or her own law to the extent they 
offer better consumer protection 
than the corresponding provisions 
of the trader’s law  

 Trader pursues its commercial activities 
in the consumer’s country or directs 
such activities to that country, and 

 Valid choice of the trader’s law 

4 Law of a third country  Specific situations (e.g. tenancy of 
immovable property situated in the 
third country) 

This system is based on the principle that the consumer shall not loose the protection of his 
or her own law (situations Nr. 1 and Nr. 3), except in cases where the consumer actively 
solicits the services of the foreign trader or the contract is closely connected to another 
country (situations Nr. 2 and 4). Both for traders and consumers, it may sometimes be 
difficult to predict which of the situations are given, since the relevant provisions in Art. 6 
Rome I Regulation are not easy to apply and use open textured concepts such as the 
“directing” of commercial activities. 

Moreover, the system does not ensure that the consumer gets the best protection. It can 
even lead to the paradoxical result that it deprives consumers of protection. This is in 
particular the case in situation Nr. 1, if the law of the consumer (which is the applicable law) 
offers lower protection than the law of the trader. The most frequent case is probably Nr. 3, 
which leads to the most complex solution, difficult to handle for both parties to the contract, 
for consumer organisations and for courts or alternative dispute resolution organisations. 

1 Regulation Nr. 593/2008 on the law applicable on contractual obligations (Rome I). 

6
 



 
___________________________________________________________________________________________ 

  

  

  

 
 

  
 

 
  

  

  
   

 

 
 

  
 
 

  
    

   

 
 

Consumer Protection under the Proposal for a Common European Sales Law 

The rule applicable in situation Nr. 3 is Art. 6 (2) Rome I Regulation. It states that it is 
possible for the parties to choose the law applicable to their contract and that such a choice 
is valid. Nevertheless, it introduces a system of consumer protection. Even if the parties 
have chosen a different law (usually the law of the trader) as being applicable to their 
contract, the consumer shall not be deprived of the protection of the law of his habitual 
residence. Therefore Art. 6 (2) Rome I Regulation necessitates a comparison between the 
provisions of the chosen law with those of the otherwise applicable law (i.e. the law of the 
consumer’s habitual residence) and to assess which one is more favourable to the 
consumer. 

It can therefore be concluded that the EU’s system of consumer protection in the internal 
market under the Rome I Regulation is – from the perspective of the consumer – a 
protection lottery with not necessarily valuable prizes. At best the consumer wins a 
combination of the protective rules of 2 out of 27 Member States’ laws (situation Nr. 3 and 
Art. 6(2) Rome Regulation). This is often by far not the best standard of protection available 
in the EU. In particular, consumers who live in a Member State which offers a relatively low 
level of protection often do not win at all, even if they shop in a state with a high consumer 
protection standard (cf. situation Nr. 1). It can be doubted that this system helps to 
inculcate an environment of firm consumer confidence in the protection provided by the EU 
when making use of the internal market.  

The basic idea of the CESL is to offer a uniform EU consumer protection standard which is – 
at least in aggregate – usually, if not always, better than under the protection lottery of the 
Rome I system. This is the reason why the CESL contains some consumer protection 
instruments which represent the top or nearly the top of the different protection levels 
currently in force in the Member States. The main examples (which are elaborated on 
further below) are 
 a rather unlimited immediate money back guarantee in case of shortcomings in 

the goods or digital services acquired under the contract (which currently exists only 
in very few Member States), and  

 a 10 year prescription period (instead of just two years as currently in the vast 
majority of the Member States). 
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Policy Department C: Citizens' Rights and Constitutional Affairs 

2. THE INTERNAL MARKET PERSPECTIVE  

The CESL attempts to overcome barriers in cross-border trade that stem from different laws 
between the Member States. By establishing a single set of rules applicable for cross-border 
contracts between the Member States, the Commission aims to stimulate the commerce 
between Member States (leading to more competition and therefore a wider choice of 
products and fairer prices) by providing a high level of consumer protection which is, 
however, not forced upon the traders, but only offered as an option for exploiting benefits of 
the internal market. 

It is often said that differences in the national laws do not substantially impede the internal 
market. However, the conclusion and performance of contracts, as well as the settlement of 
resulting disputes, are key elements for a well-functioning single market. As for most 
issues, contract law only presents areas of minimum-harmonisation or no harmonisation at 
all, whereas there are nearly 30 different systems of contract law applicable within the 
single market – with each providing its own concept of the parties’ rights, duties and 
remedies. Against this background, it is obvious that such a market cannot be optimally 
efficient.  

Of course, the single market is also faced with other obstacles, too, like linguistic diversity, 
low confidence in market participants from a foreign Member State, different preferences of 
consumers, deliberate market segmentation in order to make use of regionally different 
prices, difficulties of enforcement or the lack of online dispute resolution schemes. However, 
there is no reason not to take measures against a clearly identifiable obstacle for the 
European single market only because of the fact that there are also additional obstacles, 
especially as some of these (like linguistic diversity) neither can, nor shall be removed. 

2.1 The two main alternatives of shops selling Europe-wide 

Where behind the current European backdrop of sales law a market participant wants, for 
example, to run a cross-border e-commerce-business, there are two main alternatives:  

The first (the decentralised one) is to have a branch or subsidiary in each country 
organising and running a national e-shop, which adapts its advertising and marketing, pre-
contractual information, conclusion and  the contents of contracts (especially the standard 
terms and conditions), and the strategies for handling consumer complaints to the individual 
national law. This decentralised strategy clearly entails increased costs. Especially in small 
states or in states whose legal system has very uncommon features, the costs might be 
higher than the expected profit, so that from an economic point of view it makes no sense 
for the trader to be active there. 

The second possibility (the centralised one) is to run a single, central e-shop with only one 
business strategy, one model of contracting, one strategy to handle consumer complaints, 
and one internet presentation for all of Europe, possibly even only in one language or in a 
few of the more widely used languages. This seems to be much cheaper. However, 
especially when contracting with consumers, the problem of Art. 6(2) of the Rome I 
Regulation arises. Consumers, consumer organisations and national authorities may enforce 
the national rules of consumer law. Therefore, the central business model results in taking a 
leap of faith, given the potential for incalculable costs. Such risks need be taken into 
account when determining prices. A possible consequence even of this model could be that 
smaller legal systems are left out, in order to reduce the number of the foreign laws with 
which the business has to cope. 
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Consumer Protection under the Proposal for a Common European Sales Law 

2.2 The approach of the Common European Sales Law 

The CESL opens the way for a new dimension in the internal market. Traders who want to 
use the internal market would get a completely new strategy, a third way. The present two 
main ways of using the internal market, the central and the decentralised one, are uneven 
with the strong possibility of hidden potholes. The CESL aims to pave a third way, with 
fewer obstacles to making use of the internal market. It would then be a question of 
business choice and economic calculation which of these ways is walked along. In the CESL, 
a considerable simplification could be the fact that now a central model is possible where 
contracts can be concluded all over Europe with one uniform e-shop: the same appearance 
of the homepage, the same standard terms, the same handling of consumer complaints and 
communication, etc.  This may promise substantial economies of scale. 

A certain disadvantage from the view of some businesses could, however, be that a much 
higher level of consumer protection has to be taken into account2. The increased costs 
entailed in a higher level of consumer protection may simply replace the transaction costs 
saved. Consequently, it will depend on the type of business model and the goods and 
services on offer, which of the three regimes would be economically more favourable. The 
high standard of consumer protection that is in any case necessary for political reasons, 
however, has the advantage that consumers can be confident in the protection offered by 
the CESL, because in comparison to the recent legal situation they, at least when taken in 
aggregate, never lose and always win. There may be decisive advantages for businesses 
which use the CESL, because they will indicate - by the offer to conclude contracts under 
the CESL - that they are willing to grant a very high standard of consumer protection. The 
CESL is then nothing else than a pre-fabricated extension of consumer rights by the 
legislator for the use by traders as a kind of seller’s guarantee. The CESL is therefore 
especially suitable for businesses who want to display the high quality of their products and 
their services clearly as well as their will to be responsible for quality defects. They will be 
awarded with a possibly very powerful sales argument. It cannot be excluded that the high 
consumer protection leads to higher prices that in the end have to be paid for by 
consumers. However, it is by no means certain that the supplement paid for a higher level 
of consumer protection in the Common European Sales Law is higher than the transaction 
costs of the two traditional ways of cross-border selling. 

The CESL thus offers a marketing tool to traders that are highly confident and convinced of 
the quality of their products. They get an opportunity to express this in a powerful way. This 
is why it would be important that the CESL be labelled with a symbol. This symbol could be 
the frequently quoted “Blue Button”, which is basically composed of the European flag in 
connection with the transcription “Sale under EU law” or something similar. Such a Blue 
Button would be a quality label for an excellent level of consumer protection guaranteed by 
the EU. 

2.3 Economical conclusion 

So, if the costs of better protecting consumers are as high as, or lower than, the costs 
associated with a decentralized business model or the need to cope with many different 
legal systems, then a win-win-situation will result which promises significant advantages for 
traders, consumers as well as for the global aim of a European single market. 

2 See also: Bar-Gill/Ben-Shahar, Regulatory Techniques in Consumer Protection: A Critique of European Consumer 
Contract Law (May 1, 2012), NYU Law and Economics Research Paper No. 12-12; University of Chicago Institute 
for Law & Economics Olin Research Paper No. 598, pp. 8 et. seq., available at: http://ssrn.com/abstract=2061148. 
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Policy Department C: Citizens' Rights and Constitutional Affairs 

3. PRO AND CONS FOR TRADERS AND CONSUMERS UNDER 
THE ROME I REGIME 

The main advantages and disadvantages for consumers of the Rome I system of consumer 
protection are: 

	 In all cases where either their law applies or they can invoke the protective 
provisions of their law, consumers do not loose the protection of the country where 
they live. 

	 Consumers can, however, not be sure that this protection is in force in all cases 
when they shop abroad, since in some cases only foreign law (which may 
unpredictably offer better or lower protection) applies.  

	 Even if consumers shop in a country which offers better consumer protection than 
their own country consumers can not be sure to profit from this since only their own 
law may apply.   

The main advantages and disadvantages for traders of the Rome I system mirror the pros 
and cons of the consumer: 

	 Traders who market goods and services to consumers in countries with a lower 
protection standard are not forced to offer the better protection of their own law. 

	 Traders can (but need not) make their law applicable to the contract by choice of 
law. 

	 Consumers from many countries, however, can invoke rules of the law of their home 
country if they offer better protection than the law of the trader.  

	 Traders have to cope with consumer protection rules of many other national laws 
which are usually unfamiliar to them. 

	 This prevents that traders are able to use, for example, a uniform system for the 
handling of consumer complaints. 
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Consumer Protection under the Proposal for a Common European Sales Law 

4. PRO AND CONS FOR TRADERS AND CONSUMERS UNDER 
THE CESL 

The main advantages and disadvantages for consumers of the CESL would be: 

	 In all cases consumers who shop under the CESL can be sure to enjoy a very high 
standard of protection guaranteed by the EU which is – at least in aggregate – higher 
than the protection they would otherwise enjoy under the Rome I system. 

	 Consumers in a country with a relatively low standard of consumer protection can be 
sure that they benefit from the higher protection offered abroad. 

	 In case a problem arises it is clear for the consumer, and his or her advisors from 
consumer organisations or the legal profession, which rules are applicable and easier 
thus to find out about the consumer’s rights and remedies. 

	 In some – rare – cases individual rules of the CESL may, however, be slightly less 
favourable to the consumer than the corresponding rules of the consumer’s home 
country (e.g. if this country offers an even longer prescription period than 10 years). 

	 Since the CESL offers a level of consumer protection which is – on aggregate - 
higher than the protection level of any EU Member State, the consumer can, even in 
those cases where his or her own law has some individual rules which are more 
favourable than those of the CESL, be sure that the general level of protection under 
the CESL is – on aggregate – not lower but higher than the level of protection of the 
consumer’s home state (which may or may not apply under the Rome I system). 

	 For a transitional period, the CESL may – as any law reform – lead to some 
uncertainty (which is not necessarily worse than the uncertainties of the current 
system). 

The main advantages and disadvantages for traders of the CESL would be: 
 Traders could organise their business uniformly3 for all EU Member States since the 

CESL provides the necessary rules to solve the vast majority of issues likely to arise 
under their consumer contracts. 

 Traders would not have to cope with a multitude of national consumer law rules. 
 For a transitional period the CESL may – as any law reform – lead to some 

uncertainty (which is not necessarily worse than the uncertainties of the current 
system). 

 The considerably higher level of consumer protection under the CESL may lead to 
additional costs (and – in theory – higher prices).4 

 The high level of consumer protection guaranteed by the EU would give traders an 
additional marketing argument.  

 The uniformity of the business model may save costs associated with adapting 
business models to regional markets.  

 The uniformity of the applicable rules may save costs for legal advice on foreign law 
and litigation under foreign law. 

 The CESL offers traders a new marketing and distribution channel to make use of the 
internal market. 

 Traders are free to use this new channel or not. They can freely decide whether their 
business would benefit from the new channel or whether they prefer to stick to the 
Rome I system. 

 In particular, traders who are confident that their products are of a good quality and 
who do not fear strong consumer rights may find the CESL advantageous. 

3 As the proposal stands now, traders  may not make use of the CESL for purely domestic contracts. The CESL  
Regulation, however, allows in its Art. 13 that Member States close this gap. As it is likely that some Member 
States would make use of this option, traders from these countries can use the CESL also for purely domestic 
contracts (and traders from other countries could choose the law of one of these Member States).  
4 Eidenmueller, Horst G. M. , Jansen, Nils, Kieninger, Eva-Maria, Wagner, Gerhard and Zimmermann, Reinhard, The 
Proposal for a Regulation on a Common European Sales Law: Deficits of the Most Recent Textual Layer of European 
Contract Law (May 1, 2012). Edinburgh Law Review, Vol. 16, No. 3, p. 326. 
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5. CASE STUDIES 

The following three case studies demonstrate the differences in the level of consumer 
protection provided for under the CESL and the laws of several Member States. The first two 
concrete examples show a clear improvement in the protection accorded to the consumer 
under the CESL. The third and fourth factual situations provide examples of how some 
Member States have in certain instances a higher level of consumer protection than would 
be applicable under the CESL. 

 Example 1: Prescription in Italy 

An Italian Consumer, C, buys a used car from B, in Austria. According to the description 
of the car given by the trader there had been no accidents in the past. In fact, the car 
had been involved in a serious accident but was subsequently repaired. This constitutes 
a latent defect which whilst rendering the car not in conformity with the contract is 
incapable of discovery by the consumer through an examination of the car itself. More 
than two years later, the defect is discovered during a routine check-up. Naturally, C 
wishes to know whether he can claim restitution of the price from B. 

According to the national applicable law, in this case, say, Italian law, C only has two 
years in which to bring B to court. This is because there is a prescription period of two 
years running from the delivery of the car under article 132 I of the Italian Consumer 
Code. This would also be the case in Austrian law. This solution corresponds to the 
general rule in force in almost all Member States. 

The solution is quite different under the proposed CESL. According to article 114 (2) in 
conjunction with 106 (1) (c) CESL, the consumer can rescind the contract and reclaim 
the price paid. C was unaware of the defect. Thus, according to articles 179 (2) and 180 
(2) CESL, the long period of prescription of ten years from the delivery of the good 
would be applicable. Under CESL, therefore, the consumer’s right would not in this case 
be subject to prescription. 

 Example 2: Remedies in Germany 

A German Consumer, C, buys a bed from an online shop, B, operating from Poland. 
German law is the applicable national law. The bed is delivered, but it becomes apparent 
during assembly that one of the planks in the bed frame is broken. As a result, the bed 
cannot be used. The consumer has the bed repaired by a local carpenter for 50€. B 
would, in any case, have incurred costs amounting to 50€ in order to repair the bed. C 
wishes to claim the repair costs back from B. 

According to German law, C cannot claim the 50€ from B, because C had not given B the 
opportunity of repairing the defect before engaging the carpenter. C cannot invoke that 
B would in any case have had to repair the bed and that C had actually saved B money. 
German law compels the consumer to allow the business the possibility of repairing the 
defect itself (the right to cure). 

According to articles 159 (1) in conjunction with article 106 (1) (e) CESL, C can claim 
the 50€ back. The CESL allows the consumer to take action without needing to wait for 
the business to react. In a similar case there could be argument as to the 
reasonableness of the action taken by C to mitigate the loss. However, it is unlikely that 
50€ would constitute an unreasonable expense. 

 Example 3: Presumption in Portugal 

Consumer, C, from Portugal buys a vacuum cleaner from an online shop, B, in Spain. 
The vacuum cleaner had a latent defect. One year after the delivery, the defect became 
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apparent. C is unable to prove that the defect was present at the time of delivery. Is C 
able to return the vacuum cleaner and reclaim the price paid? Generally, the court will 
treat the defect as having only existed from a time after delivery. As for such delayed 
defects in the good, the business is, as a rule, not responsible to the consumer. The 
business would only have been responsible had a guarantee been given, which was here 
not the case. 

According to Portuguese law, there is a reversal in the burden of proof for demonstrating 
that the non-conformity did not exist at the time when the good was delivered. Under 
Article 3 of the Decreto-Lei n.º 67/2003 from 8th April 2003, there is a rebuttable 
presumption that all defects in the goods sold which appear within a two-year period 
were present at the time of delivery. The consumer does not therefore need to positively 
prove anything. Rather, it is for the business to prove that the defect was not present at 
the time when it handed the vacuum cleaner over. The consumer can return the vacuum 
cleaner and claim the price paid from the business. Since in this example, the defect 
appeared one year after the consumer bought the good, the consumer has the right to 
return it and seek repayment of the price. 

The CESL as well as all Member States except Portugal provide for the same 
presumption that the defect existed at the time of delivery, however, it is only valid for a 
period of six months after delivery according to article 105 (2) CESL. Once six months 
have elapsed after the delivery of the good, the consumer must positively prove that the 
defect was, in fact, present at the time of its delivery. Since in the example given the 
defect was discovered one year later, the presumption of article 105 (2) CESL is no 
longer applicable. As a result, the consumer has no remedy against the seller. 

In this case the level of consumer protection in the CESL is lower than under Portuguese 
law. It is, however, noteworthy that many businesses provide for a guarantee in their 
sales contracts. 
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Policy Department C: Citizens' Rights and Constitutional Affairs 

6. SOME MORE DETAIL ON THE CONSUMER PROTECTION  
LEVEL OF THE CESL 

6.1 Points of reference  

In order to assess the level of consumer protection provided by the CESL one can compare 
it both with EU-law and the Member States’ laws. With regard to other instruments of EU-
law, it can be said that in areas for which EU-law prescribes full harmonisation, thus 
especially within the scope of Directive 2011/83/EU on consumer rights5, the CESL attempts 
to reflect in exact terms the fully harmonised standard of EU consumer protection, i.e. 
neither provide a lower nor a higher level.6 In areas of EU law which are only governed by 
minimum harmonisation, i.e. especially with regard to the protection against unfair contract 
terms and to consumer sales, the situation is different. Here, the CESL tries to make sure 
not to fall below the standard of protection prescribed by EU law. In very  many issues,  
however, the CESL clearly exceeds the minimum standard of protection required by the 
directives. 

The other point of reference for direct comparison is the level of consumer protection in the 
Member States’ laws with regard to those areas not subject to European harmonisation. 
There is no harmonisation, for example, in the areas of mistake or interpretation as well as 
in the general law on the breach of contractual obligations (i.e. the other breaches apart 
from lack of conformity), in the law on contracts concerning digital contents and services, 
the law on the unravelling of failed contracts, the law on damages (even based on lack of 
conformity since the Consumer Sales Directive does not cover this topic) as well as many 
issues in the law of prescription (except the minimum-harmonized two-year period for 
consumer rights in cases of lack of conformity under the Consumer Sales Directive). 

6.2 General findings 

Against this background one comes to the conclusion that on the whole the level of 
consumer protection as guaranteed by the CESL is higher than the standard of each 
Member State, even compared to states now providing the highest level of consumer 
protection, like the Nordic states or the Netherlands. 

These findings are based on solid sources. For about ten years the transposition of the most 
important consumer directives in all the 27 Member states has been analyzed on behalf of 
the European Commission.7 Very exactly the results give a picture the level of consumer 
protection in the particular Member States. Moreover, the expert group which among others 
prepared the proposal of the CESL has carefully compared the solutions provided by the 
Common European Sales Law with the consumer law of at least all the states represented in 
the expert group. The aim was that a consumer who concludes a contract under the 
Common European Sales Law can feel secure, that on the whole his or her rights are 
significantly better than they were under the Rome I system.  

6.3 Examples for the level of consumer protection in the CESL 

Some examples might illustrate the very high level of consumer protection in the Proposal. 

5 Hereafter referred to as Consumer Rights Directive. 
6 See, for instance, the table tracing the provisions of the CESL Proposal with, inter alia,  Directive 2011/83/EU 
and the DCFR in Trans Europe Experts, Le droit commun européen de la vente – examen de la proposition de 
règlement du 11 octobre 2011  (2012), p.216 
 Consumer Law Compendium, available through the homepage of the European Commission under 

http://ec.europa.eu/consumers/rights/cons_acquis_en.htm#comp; print version Schulte-Nölke/ Twigg-Flesner/ 
Ebers (Ed.), EC Consumer Law Compendium (2008). 
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Consumer Protection under the Proposal for a Common European Sales Law 

6.3.1	 No hierarchy of the buyer’s rights: immediate “money-back-
guarantee” for defects 

There is no hierarchy of the rights of the buyer (or in other words: no right of the seller to 
cure) in the CESL. According to the Proposal, a consumer may immediately terminate the 
sales contract due to a non-insignificant lack of conformity of the good sold or he may 
reduce the purchase price and is not obliged to claim repair or replacement by the seller 
first and to wait for the expiry of a period of time as is the case under the minimum 
standard of the Consumer Sales Directive and the law of the overwhelming majority of the 
Member States. Under Art. 106 CESL, the consumer has a free choice between all remedies 
without any hierarchy. Thus, the consumer is free to decide whether he or she prefers 
repair or replacement (which is granted to him to the same extent as under the Consumer 
Sales Directive) or to proceed directly to termination, price reduction and damages (if their 
requirements are met). As a result, in the majority of cases the consumer can immediately 
claim his money back and is in a distinctly better position than that in most Member States, 
where the consumer has first to wait. The legal position is similar where the consumer is 
granted a right to immediate termination of the contract, as in Portugal and Greece. In the 
United Kingdom and Ireland, the consumer has for a very limited time a right to reject the 
goods even if the defect is minor.8 In these countries customers are entitled to reject goods 
if they are faulty (i.e. do not match the description, are not of satisfactory quality or are not 
fit for purpose) and receive a full refund if they have not yet accepted the goods. Before 
customers are believed to have accepted the goods they have purchased, customers are 
allowed a reasonable opportunity to inspect or examine the goods and this should take 
place within a reasonable time. The case law does not give a precise time limit for 
acceptance. When assessing if a customer has had a reasonable opportunity to inspect the 
goods, the courts decide what time was reasonable for that product in those circumstances. 
Other than, Art. 114 (2) CESL, which excludes termination when the lack of conformity is 
insignificant, the right to reject in Ireland and the UK is not excluded when the defect is 
relatively small. During rather short time allowed for inspection, the consumer is in a 
slightly better position than under the CESL thus. 

6.3.2	 Very long prescription of the consumers’ rights  

Another outstanding example is the prescription period or preclusion of the rights of the 
consumer9. Following the example of the Consumer Sales Directive, the majority of Member 
States only provide the minimum of two years, often even with the possibility, in using an 
option of the Consumer Sales Directive, to shorten this period by agreement to one year for 
used goods. Only a few Member States have longer prescription periods, inter alia the UK 
(England and Wales 5, Scotland 6 years). And in some Member States there is no 
prescription or preclusion of these rights of the consumer at all. The consumer may then 
claim his rights due to a lack of conformity during the whole expected average lifetime of 
the sold good (thereabout in the Netherlands10 and in Finland). In the presence of this wide-
ranging spectrum of the Member States’ laws, the CESL almost comes out on top. According 
to the CESL, the prescription period for the rights of the consumer amounts to 10 years, as 
long as the lack of conformity is not known to the consumer; starting from the point of 
knowledge, it still allows for a period of two years (Art. 179, 180 CESL). For this reason, the 
level of consumer protection in the CESL is far higher than in most EU- Member States. Only 
in countries with a prescription period extended to the estimated life time of the product 
(and naturally only for products that have a corresponding long estimated lifetime) the 
CESL would be a disadvantage, because here a maximum time limit of 10 years would be 
introduced. 

8 Cf. for the UK Sections 30 and 35, Sale of Goods Act 1979. 

9 See also: Zöchling-Jud, Verjährungsrecht, in: Wendehorst/Zöchling-Jud (Eds.), Am Vorabend eines Gemeinsamen
 
Europäischen Kaufrechts (2012), pp. 253 et. seq.
 
10 For the Netherlands, e.g., this follows from the interpretation of Art. 7 :17 of the Civil Code ; cf. Loos,
 
Consumentenkoop (2004), p. 46.
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6.3.3 Protection from negative quality agreements 

Another important example is consumer protection against ‘negative’ agreements on the 
quality of the goods sold, especially if hidden in general terms and conditions.11 This is 
because a possible seller’s strategy in order to escape from the liability for non-conformity 
could be to include in general terms and conditions a product description that implies that 
the subject matter of the contract has many faults. A classic example is the sale of a 
serviceable car as a “Bastlerfahrzeug” (car for hobbyists) or an “old banger”. Such an 
attempt to circumvent the provisions would not violate the mandatory nature of the 
consumer rights in the CESL, because the parties are in general free to describe the subject 
matter of the contract in order to fix the contractually agreed quality by such description. 
For consumer contracts, however, the CESL sets a high benchmark. According to Art. 99 (3) 
3 CESL such ‘negative’ agreements on quality are only valid, if they correctly describe the 
characteristics of the good sold and the buyer concludes the contract by being aware of the 
specific characteristics of the good sold. With this requirement a high burden of proof is 
imposed on the seller who wants to reduce his liability. To invoke such a ‘negative’ 
agreement on the quality of the goods, the seller must prove that the buyer was aware of 
the specific shortcomings mentioned in the contract at the time of its conclusion. As a 
consequence, it is not possible to hide negative agreements on quality in the small print. 

6.3.4 	 Examples where consumers from individual countries may loose 
individual rights 

There are, however, a few points in which individual consumer protection rules in the CESL 
offer less protection than in the laws of a limited number of Member States. Several 
examples have already been mentioned, i.e. 

 a right to reject even in case of minor defects in the United Kingdom or Ireland 
 a prescription period longer than 10 years in the Netherlands or in Finland 

If one goes deeper into the details of the individual laws of the Member States, one can find 
some more examples, in particular in general contract law. But very often it can be doubted 
that such examples actually constitute a noteworthy advantage for the consumer. For 
instance, other than the CESL and the vast majority of Member States, some countries 
allow the courts unfairness controls even of the content of individually negotiated contract 
terms (e.g. the Nordic countries). This can, of course, be beneficial to consumers. This may, 
however, be more a difference in theory than in practice, since individually negotiated 
contract terms will occur rarely if at all due to the de facto situations within the scope of the 
CESL, which basically aims at distance selling, especially on the Internet. Often provisions of 
general contract law may have the effect of helping consumers out of problems such as the 
rules on avoidance for mistake, which are considerably wider in, e.g., German law than in 
the CESL. This is, however, a double-edged sword, since these provisions may also be 
applied in favour of the trader. One of the rather few clear cases where consumers are 
better off under national law is a two year period (instead of six months) in Portuguese law 
for the reversal of the burden of proof that a lack of conformity which becomes apparent 
within the two years (or six months) already existed at the time of delivery. 

11 See also: Gsell, Fehlerbegriff und (negative) Beschaffenheitsvereinbarungen im Vorschlag für ein Gemeinsames 
Europäisches Kaufrecht, in: Schulte-Nölke/Zoll/Jansen/Schulze (Eds.), Der Entwurf für ein optionales europäisches 
Kaufrecht (2012), pp. 229 et. seq. (who doubts that the provision will work). 
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Consumer Protection under the Proposal for a Common European Sales Law 

7. NEED FOR IMPROVEMENT OF THE PROPOSAL 

There is a vast discussion on the need for improvements of the draft by lawyers, both 
academic and practicing, and in the legislative bodies. Many of the issues raised are 
justified. In particular some of the provisions of the Proposal on the scope of the CESL and 
the opting into it are dysfunctional, if not abortive. These problems, including the missing 
clarification on the relationship to the Rome I Regulation, the applicability on relations to 
non-EU-states, on purely domestic contracts or on mixed contracts, are by far not 
insurmountable.12 For the purposes of this paper only two issues have been picked out, 
namely 
 some dysfunctional and consumer unfriendly requirements concerning the opting-in, 

and 
 the problematic definition of the consumer 

7.1	 Consumer unfriendly requirements concerning the opting-in 
and legal consequences 

According to Art. 8 (2) CESL Regulation, the consumer must agree expressly and separately 
to the application of the optional instrument.13  If the express note or the separation of this 
approval is missing, the opting-in is invalid. The Proposal leaves the question open whether 
a sales contract concluded on the basis of an invalid opting in is nevertheless valid. 
Assuming this to be the case, this system produces, at least in the vast majority of cases, 
an absurd result. The law applicable to the contract then would have to be determined 
according to the Rome I Regulation and therefore ensures the consumer at most the 
combination of two protection standards from two EU Member States. As shown above, the 
consumer in most cases is then in a worse position than if the optional instrument was 
applicable. This is a dysfunctional sanction and needs correction. The correct result should 
be that, although the optional instrument is not applicable, the consumer must have the 
right to rely on the protection standard of the CESL,  which  was after all offered by the 
business. So a two stage test has to take place. If the consumer’s domestic law is not 
applicable under private international law, the consumer should be able to both rely on the 
consumer protection standards of his domestic law (under Art. 6 (2) Rome I Regulation) as 
well as on those of the CESL. Even if the consumer’s national law is applicable to the 
contract after the conflict of laws test, it will lie in the logic of the CESL that the consumer 
can rely on its provisions too. In many of the national laws this will arise, in Common Law 
systems from the doctrine of estoppel or, in Civil Law systems, from the requirement of 
good faith, especially of the prohibition of contradictory behaviour anyway. Since the 
business was already prepared to grant the high consumer protection standard of the CESL, 
it would be contradictory, if the business were then to deny the consumer from relying on it. 

The CESL Regulation furthermore stipulates in Art. 9, read together with annex 2, that the 
consumer must receive the Standard Information Notice. If this does not take place, the 
consumer is not bound to the “agreement” (uncertain if only relating to the opting-in 
agreement or also to the sales contract). This raises a great number of questions.14 First of 
all, it is doubtful whether the opting-in is valid despite the missing information sheet. It is, 
however, relatively clear that the purported sales contract is provisionally ineffective, as 
long as the information sheet is not given later and the consumer thereupon agrees by the 
requirements of Art. 8. In view of this, it is in turn astonishing that this state of uncertainty 

12 Trans Europe Experts, Le droit commun européen de la vente – examen de la proposition de règlement du 11
 
octobre 2011  (2012), pp. 19, 37, 63 et seq.
 
13 See also: Micklitz/Reich, The Commission Proposal for a 'Regulation on a Common European Sales Law (CESL)' – 

Too Broad or Not Broad Enough? (2012), EUI Working Papers LAW No. 2012/04, pp. 18 et seq.; Whittaker, The 

Proposed‘Common European Sales Law’: Legal Framework and the Agreement of the Parties, The Modern Law 

Review 2012, pp. 596 et. seq.
 
14 Eidenmueller, Horst G. M. , Jansen, Nils, Kieninger, Eva-Maria, Wagner, Gerhard and Zimmermann, Reinhard, 
The Proposal for a Regulation on a Common European Sales Law: Deficits of the Most Recent Textual Layer of 
European Contract Law (May 1, 2012). Edinburgh Law Review, Vol. 16, No. 3, p. 331. 
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Policy Department C: Citizens' Rights and Constitutional Affairs 

is obviously everlasting. By gap-filling interpretation one must probably arrive at the result, 
at least if the consumer denies the agreement, that the purported contract is definitively 
invalid. Another possibly dysfunctional result of this supposed consumer protection 
mechanism is, however, that according to Art. 172 et seq. CESL the very favourable 
situation of the consumer concerning the restitution of the exchanged performances would 
not be applicable and the consumer might perhaps be in a weaker position under the then 
applicable national restitution law, if performances had been made under the provisionally 
ineffective contract. That concerns particularly the issue of whether the consumer who has 
made use of the goods must pay the other party the monetary value for that use. Under 
Art. 174 CESL, the consumer would be in a rather strong position, since he only needs to 
pay for using the goods in rather exceptional cases, which is much better than, e.g., under 
German law. Art. 9 of the CESL Regulation should therefore be amended in a way that the 
consumer is not worse off than he would be under the Common European Sales Law. 

Another potential particular problem may arise if the Common European Sales Law is 
chosen contrary to Art. 3 and 4 of the CESL Regulation for a merely domestic situation. It is 
relatively clear then that the opting-in is invalid. Nevertheless, the purported sales contract 
might be valid. That would have the absurd result that the consumer would be deprived of 
rights that he would have had under the CESL, but that are not granted by the national law. 
This shows that the restriction to cross-border situations would be hard to maintain. Even in 
a domestic case, for which the business offers the conclusion of the CESL, one will, either as 
a result of the interpretation of the contract, estoppel-based arguments or through 
application of the requirement of good faith, relatively easily arrive at the conclusion that 
the business must be bound to a higher protection level of the CESL when compared to the 
national law. Thus, the CESL would then be applicable to the pure domestic contract in 
many parts. It would have been more meaningful here to permit the domestic application of 
the CESL from the beginning. 

7.2 Problematic definition of the consumer 

Art. 2 (f) CESL defines the notion of the “consumer” in a similar way to the Consumer 
Rights Directive. Therefore it seems logical to suppose that in contracts with a mixed private 
and professional purpose the differentiation between consumers and businesses should be 
made using the same criteria as under the Consumer Rights Directive. As is generally 
known, the ECJ decided in the Gruber case15 that even a rather small degree of professional 
use makes a person, at least for the purposes of the international civil procedure law, a 
business and thus not a consumer. This idea might also be expressed in the recital (17) of 
the Consumer Rights Directive. The DCFR has, in accordance with many other voices, 
always let the predominant purpose decide, so that in the case of a mixed purpose, if the 
private part outweighs only slightly, the party is to be seen as a consumer. If now the 
Gruber case was to be used as persuasive precedent for the interpretation of the definition 
in Art. 2 (f) CESL, then persons who are consumers in some Member States’ laws (because 
the professional part of the purpose does not exceed 50 percent) are businesses following 
the definition in the terms of the Gruber case. This would certainly be a dramatic worsening 
of the position of persons that are up to now consumers under the national law. They would 
not only be non-consumers, but even businesses. All consumer protection rules under the 
CESL would not be applicable to them. If that were to be the case, the above statement 
according to which consumers lose out under the CESL in only a very few particular points 
of generally insignificant economic value, would have to be heavily qualified for this case. 
Probably this is neither intended nor the correct interpretation of Art. 2 (f) CESL. A tidying-
up exercise is needed here16, which could either be an amendment of the definition saying 
that the predominant purpose prevails or a clarification that Member States remain free to 
protect persons who act for a mixed purpose as consumers. 

15 EuGH 20.01.2005 - C-464/01, Slg. 2005, I-439.
 
16 Eidenmueller, Horst G. M. , Jansen, Nils, Kieninger, Eva-Maria, Wagner, Gerhard and Zimmermann, Reinhard, 

The Proposal for a Regulation on a Common European Sales Law: Deficits of the Most Recent Textual Layer of 

European Contract Law (May 1, 2012). Edinburgh Law Review, Vol. 16, No. 3, pp. 318 et seq.
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Consumer Protection under the Proposal for a Common European Sales Law 

8. FURTHER PRACTICAL SUGGESTIONS: THE BLUE BUTTON 

Taking the purpose of a Common European Sales Law into account, it seems to be  
important that the consumers and actually all market participants including businesses are 
given a clear indication of the applicability of the CESL and its consequences. Therefore it 
would be very useful to have a kind of European sign, the so-called Blue Button, i.e. a clear 
signal for the applicability of European Sales Law which could also work as an opener for 
further information. 

It should be brought to the consumers' attention that if the CESL does not apply, their 
rights will regularly be worse than under the CESL. It would be helpful if at least some basic 
information were provided on an online-page of the European Commission, available 
through a web link indicated in an improved version of the Standard Information Notice. The 
most important 3-5 advantages of the CESL could then be mentioned for each Member 
State (e.g. in a chart) as well as possible disadvantages. This could be made easily 
accessible by means of a modern screen illustration. Even if there might be not many 
consumers who really inform themselves closely, the pure existence of such an online-page 
would be an important precondition for the growth of a general confidence in the level of 
protection provided by the CESL, as for instance the consumer organisations, scholarship 
and ministries of the Member States and the media were able to inspect the contents.  

Next to this businesses which want to make use of the CESL also have a need for 
information - especially on grounds of the higher level of consumer protection. It should be 
made easy for businesses to find out at least the differences between the CESL and their 
own legal system which will usually be more familiar to them. The businesses should be 
made aware of higher liability risks and possibilities of precautions. Beyond calculative 
precautions (setting provisions for liability), the insurance coverage could be modified, so 
that it also covers damages caused without fault in cases of damages which result from 
non-conformity (e.g. personal injury through defective goods). To what extent the higher 
level of consumer protection will be reflected in terms of prices remains to be seen. It is not 
probable that price increases – if there are any at all – are likely to be significant. This is 
because there are Member States, which provide far-reaching instruments of consumer 
protection even today without necessarily being related to measurable differences in prices. 
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