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European Commission proposal for a Directive on 
collective rights management  

 
Impact Assessment (SWD (2012) 204, SWD (2012) 205 (summary)) for a 

Commission proposal for a Directive of the European Parliament and of the Council on 
collective management of copyright and related rights and multi-territorial licensing 
of rights in musical works for online uses in the internal market (COM (2012) 372). 

 
 Background 
 
This note seeks to provide an initial analysis of the strengths and weaknesses of the European 
Commission's Impact Assessment (IA) accompanying the proposal for a Directive on collective 
management of copyright and related rights and multi-territorial licensing of rights in musical 
works for online uses in the internal market. 
 
 Context 
 
Copyright is a factor for growth with significant economic and social importance. On a global 
scale, the contribution of the creative industries to the GDP and national employment varies 
significantly in different countries, but reaches 5,4% and 5,9% on average (IA, p. 5). 
 
The present proposal should be seen in the context of the Commission's 2010 Communication 
on the Digital Agenda for Europe and the Europe 2020 Strategy for smart, sustainable and 
inclusive growth. It is part of a set of measures aimed at facilitating the licensing of rights and 
the access to digital content, thereby facilitating the development of the legal and cross-border 
offer of online products and services. The Single Market Act identifies intellectual property 
rights as one of the key areas in which EU-level action is required. 
 
Intellectual property rights are frequently managed collectively by collecting societies ('CSs'), 
presently mostly established and regulated on a national basis.  Commission Recommendation 
2005/737/EC on the collective cross-border management of copyright and related rights for 
legitimate online music services ('2005 Recommendation') invited Member States to regulate the 
management of copyright and to improve the governance and transparency standards of 
collecting societies. 
 
 Problem definition 
 
The IA identifies two problem layers: 
 

(1) inefficiencies associated with collective management of copyright and related rights in 
general, and  

 
(2) the specific complexities of the collective licensing of authors' rights in musical works 

for online uses.  
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The IA provides, using a 'problem tree' structure, a clear overview of the various sub-problems 
that can be identified and how they are interlinked (IA, p. 15). Right-holders – in particular non-
domestic ones – are not always able to exercise their rights, notably because of poor governance 
and transparency standards applied by CSs. The financial management of CSs is sometimes 
inadequate. Authors' CSs are not sufficiently prepared for online multi-territorial licensing, 
which is also subject to legal uncertainty. These complexities result in a major handicap for 
providers of online music, even apart from the unfair competition from providers of illegal 
content online, (which provide their illegal services everywhere without being hindered by the 
identified obstacles). As a result, consumers ultimately have less choice and there is a loss of 
cultural diversity. 
 
The problem definition in the IA is specific and focussed on the issues the proposal is seeking to 
address. A more general identification of the problem in need of EU intervention is provided in 
the Commission's introduction to the IA and its description of the policy context. There the 
problem which the proposal is addressing is defined as the "fragmentation of the European 
market for online music services and other online services that require licensing rights in music, 
for example, audiovisual services" (IA, p. 6). 
 
 Objectives of the legislative proposal 
 
The 'general' objectives of the Commission proposal are: i) to drive improvements in the supply 
of collective rights management services by all CSs, and ii) to contribute to the reduction of the 
fragmentation of the EU Single Market for online music services. These general objectives are 
translated into two 'specific' objectives: i) to guarantee sufficient transparency and improve 
control over the activities of all CSs; and ii) to improve and broaden MT licensing of authors' 
rights for online use of musical works and to facilitate the aggregation of repertoire. 
 
The Commission also identifies the following corresponding 'operational' objectives: i) to 
guarantee the application of governing and transparency standards by CSs; ii) to guarantee the 
transparent and fair handling of income by CSs; iii) to guarantee legal certainty for licensors, 
music services providers and right-holders; and iv) to enhance the capability of licensors, by 
ensuring that they use licensing infrastructure adapted to the online environment. 
 
The IA clearly distinguishes between, on the one hand, the objectives - and related options - that 
relate to the market for copyright protected goods and services in general, and those that are 
limited to the online market for music services, on the other hand. 
 
 Range of the options considered 
 
The IA identifies two layers of options: 

A) Policy options on transparency and control in collecting societies; and 
B) Options for the supply of multi-territory licences for the online use of musical works. 

 
A) Policy options on transparency and control in collecting societies: 
 
A1) 'Do nothing' option, this means: self-regulation by industry, some Member States taking 
measures, adopting rules on governance and transparency; 
 
A2) Better enforcement of the existing rules (Treaty, competition law, principles emerging from 
case law of the Court of Justice); 
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A3) Codification of existing principles (derived from case law, Commission decisions and 
Commission recommendation 2005/737/EC, which would become binding); 
 
A4)  Governance and transparency framework for collecting societies: building on the codification of 
option A3, but providing a more elaborate framework rules on governance and transparency 
(targeted but principle-based). According to the Commission, there measures correspond to a 
great extent to recent reforms introduced by some Member States. 
 
The following two sub-options are presented as variations of Option A4: 
 
A4a) Combination of legislation and industry self-regulation for detailed standard-setting; 
 
A4b) Provision of a detailed legislative framework for governance and transparency in CSs. 
 
 
B) Options for the supply of multi-territory licences for the on-line use of musical works  
 
B1) 'Do nothing' option, 
 
B2) The European Licensing Passport: requiring CSs wanting to licence the online rights of 
musical works comply with a set of conditions defined in law, in order to ensure that they have 
sufficient data handling and invoicing capabilities, comply with transparency standards and 
allow for the use of a dispute resolution system. 
 
B3) Parallel direct licensing: This option would require CSs to manage the rights of right-holders 
on a non-exclusive basis and it would give right-holders the ability to conclude direct licences 
with users, without having to withdraw their rights from their CS. Currently, this is not 
possible because CS in Europe generally require exclusive mandates from their members. 
 
B4) Extended collective licensing combined with a country of origin principle : This option would 
establish the presumption that each 'author CS' has the authority to grant "blanket" licences for 
online uses covering the entire repertoire ("extension effect of the licence") provided that the 
society is 'representative'. In combination with the country of origin principle, this would mean 
that a single licence with a CS would suffice to cover the EU territory. 
 
B5) Centralised Portal: This option allows CSs to pool their repertoire for multi-territorial 
licensing in a single transaction, coordinated through a central portal. A commercial user could 
request a multi-repertoire multi-territorial licence from the portal. The participating CS would, 
through the portal, designate a licensing society from amongst its participants, and the licence 
would be concluded with that CS. 
 
The Commission's preferred option is a combination of Options A4 and B2 - namely a 
combination of a governance and transparency framework for CSs and a European Licensing 
Passport. However, it is far from clear in the IA which variant of Option A4 would be preferable 
(the combination of legislation with industry self-regulation or the detailed legislative 
framework). The IA limits itself to stating that Option A4b would be effective but 'would result 
in higher compliance costs for CSs', but then concludes that 'Option A4 is the most efficient' (IA, 
p. 42). The proposal seems to be based on Option A4b, laying down a detailed legislative 
framework, inter alia on the reporting obligations of CSs. Moreover, it is not clear on which of 
the two sub-options the corresponding assessment of the impacts of Option A4 is based.  
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 Scope of the Impact Assessment 
 
All the options listed as A options and as B options are assessed for the following impacts: their 
effectiveness, impact on the internal market, impact on the degree of competition, 
proportionality, efficiency, compliance costs, and cultural diversity. The IA also examines 
separately the impact of all options on different categories of stakeholders: right-holders, 
collecting societies, commercial users and consumers. 
 
The IA contains a calculation of expected compliance costs, including a brief sensitivity analysis, 
comparing results under varying assumptions, for example as to the size of the CS. However, 
compliance costs are only calculated for the two preferred options, not for the other options. 
Moreover, for option A4 (a governance and transparency framework for CS), it is not clear 
whether the calculation of expected compliance costs is made for sub-option A4a (including 
self-regulation) or for sub-option A4b (detailed regulatory framework), in spite of an indication 
from the Commission that compliance costs would be different under the two sub-options. In 
view of the fact that the Commission is not even clear on what sub-option would be preferable, 
the IA should ideally have allowed for a comparison of the cost-effectiveness of both sub-
options. 
 
Following a recommendation by the Commission's IA Board, Annex R to the IA compares 
different combinations of A options and B options against each other. 
 
Although the IA notes (at p.5) that 'Copyright is also a factor for growth with significant 
economic and social importance', and in 2008, 'the creative industries accounted for 3% of EU-27 
employment', it is not apparent from the assessment and comparative tables how and to what 
degree, the identified options would have different impacts in respect of economic and social 
aspects. The IA denies that there is a direct impact of the policy options on employment, but 
also assumes various indirect positive effects on employment, without being able to estimate 
these quantitatively (IA, p.53). 
 
The impact of the proposal on privacy, on data protection issues or other fundamental rights 
has not been analysed in the IA. 
 
 SME test 
 
The IA analyses the potential impacts of the proposal on SMEs and micro-enterprises. Because 
of the importance of giving also small CSs' members control over the activities of the society 
and the 'compliance costs (...) at the relatively low level of 5,300 euro per small CS per year', the 
Commission does not propose a general exemption for micro-enterprises. However, Member 
States may exempt small CSs from certain transparency obligations. 
 
Option B2 (Licensing Passport) is said to have positive impacts on SMEs. Again, no exemption 
for micro-enterprises is proposed, as there are no authors' societies licensing music rights that 
would fall under this exemption. 
 
 Subsidiarity and proportionality 
 
The proposal is based on Articles 50(2)(g), 53 and 62 TFEU. The Commission justifies the EU's 
right to act by referring to the transnational nature of the identified problems, and by saying 
that the existing legal framework is insufficient to address these problems. None of the 
identified options could be achieved by Member States alone, unless Member States were to 
simultaneously adopt identical rules. 
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By 15 November 2012, the national parliaments of four Member States - Poland, Sweden, 
Luxembourg and France - had issued a reasoned opinion:, raising problems with respect to the 
subsidiarity principle.   
 
The proportionality of all options is addressed in the IA. However, as mentioned above, it is not 
clear why the Commission has not developed in more detail the assessment of the two variants 
of Option A4, one of these being partly based on self-regulation.  
 
 Budgetary or public finance implications 
 
The Commission argues that the proposal would have no impact on the European Union 
budget. However, the IA is silent about possible impacts on Member States' budgets. The 
explanatory document attached to the proposal only states that 'The administrative burden of 
requesting explanatory documents from Member States regarding the Directive is "not 
disproportionate" considering the objectives of the Directive and the novelty of its subject 
matter.' 
 
 Relations with third countries 
 
The IA sees no direct impact of the various options on third countries, but recognises that right-
holders and commercial users from third countries would benefit from various aspects of the 
different options (IA, p.53). 
 
 Stakeholder consultation 
 
The proposal was preceded by a public consultation in 2010. Although the Commission's IA 
Board had asked DG MARKT to better indicate the various stakeholder positions throughout 
the IA, this criticism seems not to have been followed-up. The IA limits itself to a short 
summary of stakeholder positions (from collecting societies, authors and performing artists, 
record producers, music publishers, commercial users and consumers) in Annex B. 
 
 Quality of data, research and analysis 
 
The IA contains only a qualitative assessment of the expected impacts of the different options, 
without explaining why a (partly) monetised or quantitative assessment would not be possible 
in this case. 
 
The model chosen to assess the impacts is that of a multi-variant analysis approach, scoring the 
options for different parameters using '+' or '-'.  Although a brief description is provided for 
each of the impacts, the scoring model lacks transparency and it is impossible to assess its 
robustness. The IA only contains a very partially monetised calculation of costs for CSs of 
preparing annual accounts, annual reports and audit under Option A4 (Annex P). According to 
the Commission, the 'overall administrative burden stemming from the proposal would situate 
somewhere between 1.5 million euro and 5.8 million euro for all EU CSs per year, which would 
translate into an average per CS of between 5,900 euro and 22,800 euro per year.' (IA, p.181). But 
the Commission also indicates that this compliance cost could be substantially reduced if the 
proposed Directive on simpler accounting for smaller companies (proposal of 25 October 2011) 
were to become law. 
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 Commission Impact Assessment Board 
 
The Commission's IA Board issued a very critical opinion on the first draft of the IA on 16 
March 2012. It issued a further opinion on the resubmitted draft IA on 22 May 2012. In the 
latter, it recommended that the text include greater evidence of the relevance of the specific 
issues proposed for EU action; clarify the content of the options; develop a more extensive 
assessment of some impacts, especially in the case of the European Licence Passport; and 
present the different stakeholders' views transparently and systematically across the whole 
report. 
 
As a consequence, DG MARKT seems to have partially addressed this criticism, inter alia, by 
adding a better comparison between options and different combinations of these (Annex R) and 
providing for an overview of existing national regulatory frameworks (Annex L). However, 
neither the request for the IA to provide aggregate results for all assessed impacts of the 
preferred option (and the combination of the options), nor the recommendation that it present 
stakeholders' opinions throughout the IA, seem to have been followed-up. 
  
 Coherence between the Commission's legislative proposal and IA  
 
Based on the comparison of its impact analyses, the Commission's IA puts forward a 
combination of option A4 (governance and transparency framework) and option B2 (European 
Licensing Passport). This combination is also reflected in the Commission's legislative proposal. 
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