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Initial appraisal of a European Commission Impact Assessment

Fourth Railway Package:
European Commission proposals for a Regulation
on the EU Agency for Railways, a Directive on the

interoperability of the rail system, and
a Directive on railway safety

Impact Assessment (SWD (2013) 8, SWD (2013) 9 (summary)) for i) Commission
proposal for a Regulation of the European Parliament and of the Council on the
European Union Agency for Railways and repealing Regulation (EC) No 881/2004
(COM (2013) 27); ii) Proposal for a Directive of the European Parliament and of the
Council on the interoperability of the rail system within the European Union (Recast)
(COM (2013) 31); and iii) Proposal for a Directive of the European Parliament and of
the Council on railway safety (Recast) (COM (2013) 30).

 Background

This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment accompanying the above-mentioned proposals, submitted on
30 January 2013, within the framework of the Fourth Railway Package.

The EU railway market is regulated by the three previous railway packages 'intended to open
up national markets and make railways more competitive and interoperable at the EU level,
while maintaining a high level of safety' (IA, p. 3). The Fourth Railway Package will address the
problem of operational inefficiency and low quality of rail services. 1 The Commission proposes
the fourth package 'in order to enhance the quality and efficiency of rail services by removing
the remaining obstacles of different nature, and fostering thereby the performance and
competitiveness of the railway sector' (IA, p. 3). Annex I of all the three IAs attached to the
regulatory proposals of the Fourth Railway Package offers a background picture of the situation
in the railway market, as well as explains the need for the package. Currently, 25 Member States
have railway infrastructure and related institutions. (IA, p. 107) (There are no railways in Malta
and Cyprus.)

The main role of the European Railway Agency (ERA) is 'to draw up draft technical regulations
aimed at a common and harmonised approach to rail interoperability and safety in the EU' (IA
Roadmap, p. 1). ‘Interoperability’ means the ability of a rail system to allow the safe and

1 IA Roadmap:
http://ec.europa.eu/governance/impact/planned_ia/docs/2011_move_011_railway_agency_en.pdf
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uninterrupted movement of trains which accomplish the required levels of performance for
these lines. (COM (2013) 31, Article 2)

Regarding railway safety, it needs to be noted that 'the level of safety has gradually increased'
after the introduction of the previous railway packages. 'Therefore, safety levels, as such, are
not addressed by this IA'. (IA, p. 8)

 Identification of the issue at stake

The IA focuses mainly on sharing the competences between the National Safety Authorities
(NSAs) and the ERA in the area of railway interoperability and safety.

The two main problems identified by the Commission to be addressed in the interoperability
and safety proposals are the following:

1. long and costly authorisation procedures, varying significantly among the
Member States; and

2. access barriers to the railway market, especially to new entrants, generated
by discriminatory practices by some of the National Safety Authorities
(NSAs).

Regarding the ERA, the IA explains that its role needs to be further enhanced in the area of
vehicle authorisation and safety certification (following the two main problems) (IA, Annex 1,
p. 54). However, as the stakeholders did not support the ERA's involvement in the market
access problem, the Commission says that 'transfer of competences from the Regulatory Bodies2

to the Agency is excluded at this stage and will not be analysed in [the present] impact
assessment.' (IA, p. 5)

According to the Commission, the underlying problem drivers are the following:

 Ineffective functioning of national railway institutions;
 Patchwork of national legislative régimes (for example, divergent national

rail systems, and divergent interpretation of EU railway legislation by
national authorities);

 Discrimination against new entrants. (IA, p. 12)

 Objectives of the legislative proposals

All the proposals of the Fourth Railway Package together have the overall objective ‘to enhance
the quality and efficiency of rail services by removing remaining legal, institutional and
technical obstacles, fostering the performance of the railway sector and its competitiveness ' (IA,
Annex 1, p. 54). In line with the 2011 White Paper on transport policy and the Europe 2020
Agenda for smart, sustainable and innovative growth, the proposal in question should
contribute to a shift from aircraft and road vehicles to rail, and to the reduction of GHG
emissions.

2 Regulatory bodies are 'responsible for ensuring a fair and non-discriminatory access to the rail network
and services' in the Member States (IA, p. 8).
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The proposals in the interoperability and safety domain are generally aimed at removing
remaining 'administrative and technical barriers, thereby enhancing the competitiveness of rail
sector vis-à-vis other modes [of transport] and developing further the Single European Rail
Area' (IA, p. 20).

The general objective is translated into two specific objectives:

1. to facilitate entrance of new operators into market; and,
2. to reduce administrative costs of railway undertakings. (IA, p. 20)

The IA further provides three operational objectives (in the economic, institutional, and legal
area), corresponding to the problem drivers:

1. to increase the efficiency of the safety certification and vehicle authorisation processes;
2. to ensure non-discrimination in the granting and recognition of safety certificates and

interoperability authorisations across the EU; and,
3. to increase the coherence of the national legal frameworks, notably related to the safety

and interoperability aspects of the internal market for railways. (IA, p. 20)

 Range of the options considered

The policy options offered by the Commission are the following:

Option 1: Baseline scenario (do nothing) – continuing on the path that is currently set out for the
sector,' which would have an overall positive result in achieving a reduction of authorisation
costs 'by over a third by 2020' (IA, Annex VII, p. 90).

Option 2: A greater coordination role for the ERA in ensuring a consistent approach to
certification of railway undertakings and vehicle authorisation.

Option 3: The ERA as a ‘one-stop shop’, where the final decision on certification and
authorisation remains with the NSAs, but ERA performs entry and exit checks on applications
and on the decisions taken.

Option 4: The ERA and NSAs share competencies, where the final decision on certification and
authorisation is taken by the European agency.

Option 5: The ERA takes over activities of NSAs in relation to certification of railway
undertakings and vehicle authorisation.

Option 6: Horizontal measures, which include other legislative and soft measures (beyond
sharing the responsibilities between national authorities and ERA) that could be implemented
in the domain of interoperability and safety to improve the competitiveness of the rail sector.'
(IA, p. 22-23)

The IA states that 'options 2-5 primarily concern the level of interaction between the ERA and
national authorities, and are all capable of tackling the three operational objectives. Option 6 is a
set of horizontal measures, which are mostly independent of the interactions between the ERA
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and national authorities, and can be applied on top of any of the options 2-5, with expected
reinforcement of the overall final impact' (IA, p. 22).

The IA provides a summary table with an overview of all the policy options, together with
individual policy measures, on page 24.

A detailed quantitative assessment, as well as a qualitative comparison among the policy
measures, is provided in Annex VII.

In effect, a number of individual measures were discarded because: either i) they have received
a decisively negative response from stakeholders, ii) they are not implementable, or iii) they can
be or are being addressed by other EU legislation. The discarded measures include, inter alia,
any extension of the competence of the ERA in the field of market oversight (task of Regulatory
Bodies) and taking over the competences of the notified bodies. (IA, p. 22)

Finally, the IA presents a comparison of the effectiveness and efficiency of the various policy
options (on p. 47), concluding that option 4 provides for the possibility to achieve all objectives
with a highest net benefit. (IA, p. 48) Thus, option 4, in combination with option 6, is also the
preferred option of the Commission.

 Scope of the Impact Assessment

The IA assesses mainly the economic impacts of the proposal, claiming that 'social and
environmental impacts are mostly indirect and sometimes negligible' (IA, p. 28).

The IA offers a quantitative assessment of direct impacts and qualitative assessment of indirect impacts.

Regarding the cost-benefit analysis, the Commission explains that the assessment is based on
the following calculations:

1. 'calculation of savings in costs and timescales of certification and authorisation processes
(including savings of administrative costs for operators);

2. calculation of opportunity cost savings for operators resulting from a reduced time to
market for railway vehicles, and

3. calculation of the changes in the cost of administration of ERA and national authorities.'
(IA, p. 28).

Direct impacts on railway undertakings include the following:

1. The highest expected authorisation cost savings within the time-frame from 2015-2025 are
estimated in case of introduction of option 5 — € 212 million in net present value. (IA,
Figure 6-1, p. 31) The same option scores best regarding the highest expected
certification cost savings within the time-frame from 2015-2025 — € 2 million in net
present value. (IA, Figure 6-2, p. 32).

The IA also provides an estimation of the authorisation and certification costs of options
2-5, in combination with option 6, showing that options 4 and 5 are 'reaching at least a
20 % improvement over their individual impact' regarding authorisation costs. (IA,
Figures 6-3, 6-4, p. 33). The Commission has also performed a qualitative assessment of
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the policy options 2-6 (relative to the baseline), giving a schematic overview in Annex
VII, tables VII-9 to VII-14.

2. Regarding opportunity cost savings in time, the IA states that the quantification is
challenging due to a number of factors (for example, some market participants can use
existing rolling stock and only incur storage costs, while new market entrants could
lose their income if they cannot obtain covering rolling stock). (IA, Annex VII, p. 102)
As a result, three scenarios were developed in order to calculate the timescale, and the
scenario where 'half of affected freight services and half of affected passenger services
are not able to run with resultant revenue loss' was chosen. (IA, Annex VII, p. 103)
Options 5 and 4 are presented as 'the most effective resulting in saving of time of about
25 %'. (IA, Figure 6-5, p. 34) Among the combinations of options 2-5 with option 6,
option 5 is the most effective. (IA, Table 6-2, p. 35, Figure 6-6, p. 36).

Direct impacts on public authorities are:

3. Regarding administration costs to ERA and national authorities, the selected policy
options are assessed against the baseline scenario (i.e., none of the measures adopted).
(IA, Annex VII, p. 104-105). The costs taken into account both for the ERA and national
authorities include variation of number of staff in the various options, costs of staff
salaries, overhead costs, and other costs based on individual measures. (IA, Annex VII,
p. 105-108). Option 5 is the most costly regarding ERA (€ 221 million 2015-2025), and
combined with option 6, has the greatest potential to reduce the costs for NSAs
respectively (€ 152 million in net present value). Finally, option 4 leads to the highest
cost saving in total — (€ 24 million). (IA Summary, p. 7).

Annex VII of the IA offers a qualitative analysis of various indirect impacts, such as social
impacts (for example, employment conditions of ERA and NSAs staff), environmental impacts
(GHG emissions, noise), rail freight prices, as well as the prices for passengers, etc. (IA, Annex
VII, p. 110-113). It is concluded, that 'the the global impacts are low across all options due to the
very technical and sector specific impacts of the provisions within this initiative' (IA, p. 109).

 Subsidiarity implications

The IA explains that the common EU transport policy includes the railways (Articles 58, 90 and
100 of the TFEU). The aim of a creation of the Single European Railway Area can be better
achieved by Community action. (IA, p. 19)

At the time of the provision of the current initial appraisal, the national parliaments of Sweden,
Romania and Lithuania have issued reasoned opinions with respect to the subsidiarity issue
regarding the ERA proposal and the railway safety proposal, and the national parliaments of
Sweden and Romania have done the same regarding the interoperability proposal.

 Budgetary or public finance implications

The IA provides a quantitative analysis of how all the options offered will influence the EU
budget (for example, budget of the ERA itself), as well as the budgets of the Member States
regarding the activities of their NSAs (see above, 'Direct impacts on public authorities').
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 SME test / Competitiveness

The IA mentions briefly the impacts on the SMEs, generally concluding that the effects will be
'primarily positive with reductions in authorisation costs and timescales benefiting both
passenger and freight railway undertakings, rolling stock leasing companies and rolling stock
suppliers' (IA, p. 45). Another group of companies affected includes Notified Bodies3, which
could see additional, yet small costs due to facilitating audits by the ERA. (IA, p. 45)

 Simplification and other regulatory implications

The Commission stresses in the IA that the synergy among the proposals of the Fourth Railway
Package will lead to a better achievement of its main goal — to further strengthen the Single
European Railway Area (IA, p. 4). The recast directives in the area of railway interoperability
and safety offer legislative clarity, simplification and consolidation.

 Relations with third countries

The IA Roadmap explains that 'A limited impact on relations with third countries is possible in
case where the Agency is given additional tasks in relation to safety certificates and vehicle
authorisations and may be faced with applicants from outside the EU.' (p. 7)

 Quality of data, research and analysis

The IA is supported by vast amount of quantitative data, which is analysed in detail regarding
each of the offered policy options. Especially interesting is Annex VII, which provides an
analysis on the implementation problems of the preferred option. In cases where some impacts
could not be quantified, the Commission explains why.

The IA provides a rather general brief description of the main problems, and the link between
the problems and the drivers to them could be explained and analysed in a greater detail,
especially taking into account the vast and comprehensive basis of background information
presented in the Annexes to the IA.

 Stakeholder consultation

The IA Roadmap clearly identifies the following stakeholders: 'The ERA, the Commission,
national authorities (the NSAs, Notified Bodies, Regulatory Bodies) and railway stakeholders
(railway undertakings, infrastructure managers, rail equipment manufacturers). Indirectly, rails
users, i.e. passengers and users of freight services will also be affected.' (p. 4) Annex V provides
a list of consulted stakeholders:

 representative bodies at the European level (for example, manufacturing
companies, infrastructure managers, etc.);

 national railway authorities;

3 Notified Bodies are responsible mainly for conformity assessment of rail vehicles and subsystems, after
having verified their compliance with the relevant Technical Specifications for Interoperability (TSIs) (IA
Roadmap, p. 1).
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 Member States;
 European Railway Agency.

The European Commission organised the following stakeholder consultation process:

 'targeted consultation of interested parties started on 18 November 2011 with an
internet survey which finished on 30 December 2011;

 interviews with the most significant stakeholders and a stakeholder workshop in
February 2012' (IA, p. 5).

The Commission also consulted a ‘selection of Members of the TRAN Committee of the
European Parliament’ (IA, p. 75).
The Commission consistently refers in the IA to the information and suggestions obtained from
the various stakeholders, and takes the stakeholders' input seriously into account throughout all
the steps of the IA.

 Monitoring and evaluation

The IA explains that an ex-post evaluation of the implementation of Regulation (EC) No
881/2004 establishing the ERA was performed (with the support of an external contractor) (IA,
p. 4), and this consultation is taken into account in drafting the IA. The Commission has not yet
published the study, or the name of the contractor.

The Commission plans to evaluate the achievement of the objectives of the ERA, railway
interoperability, and safety initiatives in 2025 (the timeframe of implementation of the offered
policy options is 2015-2015). The IA mentions the monitoring indicators (for example, number
of national rules, as well as costs and duration of safety authorisation and vehicle
authorisation), and provides the tools to verify these indicators. (IA, p. 48)

 Commission Impact Assessment Board

The Commission's IA Board delivered a very critical opinion on the draft IA on 5 September
2012 and formulated a number of recommendations for its improvement. The IA Board strongly
suggested that the Commission services strengthen the analysis of the problem drivers, better
present and clarify the policy options, especially regarding the link to other initiatives of the
Fourth Railway Package, explain in more detail the costs and benefits of the various options,
and, lastly, provide more references to stakeholders' and national authorities' input.

DG MOVE seems to have largely followed up on the recommendations of the Board, by adding
much useful data and analysis, especially on costs and benefits, thus strengthening its treatment
of the policy options, as well as by better referencing the input from stakeholders and national
authorities. The IA provides an interesting analysis on the possible implementation problems of
the preferred option (Annex VIII). However, the problems and their drivers could be explained
in more detail, especially in the context of the IA Board’s suggestion of addressing the reasons
for the lack of success of the existing arrangement (which is a result of political compromise).
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 Coherence between the Commission's legislative proposal and IA

The legislative proposals and IA submitted by the Commission appear to correspond. The
former do not contain substantive elements that have not been addressed in the latter.
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