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Initial appraisal of a European Commission Impact Assessment

Fourth Railway Package:
European Commission proposal for a Directive on

market-opening for domestic passenger transport services
by rail and the governance of the railway infrastructure

Impact Assessment (SWD (2013)12, SWD (2013)13 (summary)) for a Commission
Proposal for a Directive of the European Parliament and of the Council amending

Directive 2012/34/EU of the European Parliament and of the Council of 21 November
2012 establishing a Single European Railway Area, as regards the opening of the

market for domestic passenger transport services by rail and the governance of the
railway infrastructure (COM (2013) 29).

 Background

This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment accompanying the above-mentioned proposal, submitted on
30 January 2013. This impact assessment deals with the regulation on infrastructure governance of
the Directive in question. The market-opening for domestic passenger transport services by rail is
covered by a separate impact assessment (SWD (2013) 10).

In its White Paper on Transport Policy of March 2011, the Commission declared its objective to
create a Single European Railway Area, implying an internal railway market without
unnecessary barriers. The need for an integrated and open railway market has been voiced by
both the Commission and the European Council.1 The separation of accounts between rail
infrastructure and transport operation has already been regulated for many years by Directive
91/440/EEC. Three legislative Railway Packages, introduced in the last decade, regulate further
the railway market at European level to 'open up national markets and make railways more
competitive and interoperable at the EU level, while maintaining a high level of safety' (IA, p.
5). With the first package of 2001 further separation requirements were added. The recasting of
the first package from 20122 foresees strengthening regulatory bodies, improving the
framework for investment in rail, and ensuring fairer access to rail infrastructure, rail related
facilities and services. A Fourth Railway Package is now put forward to 'enhance the quality
and efficiency of rail transport services by removing the remaining identified obstacles of

1 Commission Communication on Action for Stability, Growth and Jobs of May 2012 (COM (2012) 299);
Commission Communication on strengthening the governance of the single market (COM (2012) 259);
European Council conclusions of January 2012.
2 Directive 2012/34/EU of the European Parliament and the Council of 21 November 2012 establishing a
single European railway area (recast).



PE 507.508 May 20132

different types, and by thereby fostering the performance and competitiveness of the railway
sector' (IA, p. 6). The Fourth Railway Package includes six proposals covering three areas:
interoperability3, the opening of the domestic rail passenger market4 and infrastructure
governance5.

 Identification of the issue at stake

The Commission noted in a 2010 Communication on the development of a Single European
Railway Area6 that, despite the existing legislation, 'insufficient transparency of market
conditions and ineffective functioning of the institutional framework in most Member States
continue to make the provision of competitive rail services difficult' (IA, p. 16).
The IA clearly identifies two core challenges for the governance of railway infrastructure
deriving from the nature of the sector. The underlying problems that 'railway infrastructure is a
natural monopoly' and that 'construction and maintenance of railway infrastructure is mostly
not commercially viable and relies on public support' (IA, p. 9), intrinsically result in two
challenges hampering the smooth functioning of the Single European Railway Area:

- on the one hand, the Efficient Management Challenge means a lack of incentives for
infrastructure managers (IMs) to respond to the demands of the market and to ensure
efficient performance, and

- on the other hand, the Equal Access Challenge comprehends discriminatory and
protectionist practices of incumbent rail operators resulting from conflicts of interest.

The IA identifies in a chart the root causes, problem drivers and problems for the two
challenges described above (IA, p. 30). However, this structure presented in the graph is not
continuously consistent with the text of the IA and sets out an arguable distinction of causes,
drivers and problems.

The Efficient Management Challenge is indicated to originate from three root causes:

1. Firstly, IMs are not sufficiently market oriented, meaning that the 'construction of new
lines but also maintenance and closure of existing ones may be dictated by political
considerations rather than an in-depth assessment of potential market developments'
(IA, p. 17).

2. Secondly, the management of the infrastructure can be inconsistent7, since 'the two
"essential functions" (path allocation and track access charging) may be assigned to an
allocation body or charging body' (IA p. 18), while 'there are substantial interactions
between the functions', so that 'distribution among different market players can lead to

3 Addressed in the impact assessment SWD(2013) 8 covering the proposals COM (2013) 27, COM (2013) 30
and COM (2013) 31.
4 Addressed in the impact assessment SWD(2013) 10 covering the proposals COM (2013) 28 and COM
(2013) 29.
5 Addressed in the impact assessment in question SWD (2013) 12 covering the proposal COM (2013) 29.
6 COM(2010)474.
7 Infrastructure management is defined to comprise four main functions: Infrastructure development,
track access charging, infrastructure operations, including path allocation and traffic management and
infrastructure maintenance
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inconsistencies in the management of infrastructure and increase coordination costs'
(IA, p. 19).

3. Thirdly, the cross-border cooperation between IMs is said to be insufficient, because
'IMs do not efficiently cooperate to cope with traffic disruptions and temporary traffic
restrictions, especially when more than two IMs are concerned' (IA, p. 21). In addition,
investments in cross-border infrastructure are constrained by many factors, and for
freight trains 'operations at borders have not yet been streamlined to exploit the
advantages of the internal market and the Schengen rules' (IA, p. 21). This results in the
fact that both 'international passenger traffic remains very marginal when compared to
domestic passenger traffic' and 'despite the potential higher competitiveness of rail
freight vis-à-vis other transport modes over medium to long distances, international
freight continues to decline' (IA, p. 23). While the Rail Freight Regulation8 and the recast
of the first railway package tackle this problem, 'there is still a need to address
coordination problems related to development, maintenance and operations beyond EU
rail freight corridors and to ensure consistency between the existing approaches' (IA,
p.23).

These root causes lead overall to inefficiencies in infrastructure management as problem driver,
and these, in turn, result in the problem of low quality of service.

For the Equal Access Challenge, two root causes are identified:

1. The absence of separation of IM activities, such as development, infrastructure
operation and maintenance, in integrated structures cause potential conflicts of interest
and may lead to discrimination of competitors, i.e. a lack of equal access to all key
functions.

2. Despite existing separation requirements, conflicts of interests of IMs and
discriminatory practices concerning the access to rail infrastructure and related services
persist. The existing regulation does not allow detection and prevention of cross-
subsidisation from IMs to incumbents. Existing rules are interpreted differently,
because EU legislation does not give concrete criteria for IM organisation. As enforcing
account separation requirements turned out to be difficult and insufficient, there
remains a lack of financial transparency that poses a risk of cross-subsidisation. While
the recasting of the First Railway Package is expected to improve this situation,
'monitoring of the use of public finances within integrated structures and identification
of cross-subsidisation practices will remain a specifically complex and difficult exercise'
(IA, p. 29).

These root causes create access barriers to infrastructure, which entail as problem driver the
second problem of low operational efficiency.

The Commission provides a thorough description of the legal framework at EU level and in the
Member States, including a table on the institutional settings at national level and a discussion
on the on-going and potential future reforms in the Member States (IA, p. 10-15). The
Commission indicates in this regard that ‘more than half of the Member States with a rail

8 Regulation 913/2010 concerning European railway network for competitive freight
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transport system (13 out of 25) went beyond what is required by EU law and opted for an
institutional separation between a fully-fledged IM in charge of all the IM functions and the
transport operators’ (IA, p. 12).

However, the Commission does not clarify why the rest of the Member States chose not to opt
for such an institutional setting, and does not explain why some Member States (such as
Germany and Austria) are not ‘willing to abandon their holding model’(IA, p. 14). Also,
insufficient information is provided on Member States’ experiences with liberalisation and
unbundling in the railway sector and, in particular, its effects on competitiveness, operational
efficiency, quality of service, safety, employment and working conditions.

While the Commission makes a detailed presentation of the problem, it does not make clear
why a new proposal is being proposed before the recast directive that it seeks to amend is
implemented (the Directive must be transposed by 16 June 2015), bearing in mind that the
recast pursues several similar objectives, and does not explain why this new proposal is made
before the Commission has issued the report on the implementation of chapter II of the Recast
Directive which concerns the development of the Union railways, as requested by article 63,
paragraph 1, of that Directive.

 Objectives of the legislative proposal

All the proposals of the Fourth Railway Package together have the overall objective 'to enhance
the quality and efficiency of rail services by removing remaining legal, institutional and
technical obstacles, fostering the performance of the railway sector and its competitiveness, in
order to further develop the Single European Railway Area' (IA, p. 31). In line with the 2011
White Paper on transport policy and the Europe 2020 Agenda for smart, sustainable and
innovative growth, the proposal in question should contribute to a shift from aircraft and road
vehicles to rail and to the reduction of GHG emissions.

The general objective of the Commission proposal is to 'strengthen further the governance of
railway infrastructure, thereby enhancing the competitiveness of rail sector vis-à-vis other
modes and developing further the Single European Railway Area' (IA, p. 32). The specific
objectives are: for the efficient management challenge, to 'improve the IM ability to manage
efficiently the infrastructure in favour of users' and for the equal access challenge, to 'eliminate
conflict of interest and distortions of competition in infrastructure access' (IA, p. 32).

The operational objectives for more efficient management are:

1. to ensure better coordination/alignment between the IMs and rail operators;
2. to ensure coherence in the management of the different IM functions;
3. to ensure that the cross-border and pan-European dimensions of rail infrastructure are

adequately addressed.

As regards equal access the operational objectives are:

1. to extend the scope of ‘essential functions’ to all IM activities which are potential
sources of conflicts of interest and distortions of competition;

2. to apply appropriate safeguard measure(s) preventing conflicts of interest and
distortions of competition to all the ’essential functions’ of IMs.
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DG Move argues that targets cannot be set for these objectives (IA, p. 32).

 Range of the options considered

Five groups of options are considered, each of them proposing options to remedy the different
problem elements that have been identified above. A total of 19 policy options (including
baseline options) are examined.

Efficient Management Challenge:

Problem: Insufficient market orientation of IMs.

1. C-Options: Coordination between IMs and RUs (Railway Undertakings)
a. Option C0: Baseline - improvements as foreseen by the recast of the First

Railway Package;
b. Option C1: RUs participating in the administrative board or supervisory board

of the IM;
c. Option C2: Coordination bodies

 Coordination bodies representing all RUs;
 Providing opinions to IMs;

d. Option C3: Financial incentives alignment;
 Financial incentives to contribute to efficiency targets;

Options C0 and C2 were retained after the pre-screening.
C2 is the finally preferred option.

Problem: IM functions managed in an inconsistent manner.

2. F-Options: Consistent management of key functions;
a. Option F0: Baseline - the content of existing essential functions is clarified by

the ECJ;
b. Option F1: New coordination mechanism;
c. Option F2: Unified IM;
Options F0 and F2 were retained after the pre-screening.
F2 is the finally chosen option.

Problem: Cross-border cooperation between IM not sufficient.

3. CB-Options: Cross-border infrastructure management ;
a. Option CB0: Baseline - implementation of existing EU law;
b. Option CB1: Establishment of a EU network of IMs;
c. Option CB2: Creation of an EU structure integrating IMs;
Options CB0 and CB1 were retained after the pre-screening.
CB1 is the option chosen by DG MOVE.

Equal Access Challenge:

Problem: Equal access needs to be assured to all key functions.
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2. SF-Options: Functions subject to the separation requirements;
a. Option SF0: Baseline - separation requirements applying only to path allocation

and track access charging;
b. Option SF1: Traffic management also covered by separation requirements;
c. Option SF2: Traffic management and maintenance also covered by separation

requirements;
d. Option SF3: All IM functions subject to the same separation requirements.
Options SF0 and SF3 were retained after the pre-screening.
The IA results in SF3 as the preferred option.

Problem: Conflicts of interests in the management of IM functions management.

3. S-Options: Way of separation between IMs and RUs;
a. Option S0: Baseline - existing separation requirements for the essential

functions as interpreted in the forthcoming ECJ ruling;
b. Option S1: New competences for regulatory bodies;

 Regulatory bodies control the existing independence requirements;
c. Option S2: Clarify existing EU law;

 Revision of existing provisions;
d. Option S3: Institutional separation between IM and RUs
e. Option S4: Compliance officers in integrated structures;
Options S0, S2 and S3 were retained after the pre-screening.
S3 is the option chosen in the preferred policy scenario.

 Scope of the Impact Assessment

As Cyprus and Malta have no rail system, the IA only concerns 25 Member States. In order to
reduce the complexity of possible combinations of the 19 options, the Commission performed a
pre-screening based on stakeholder views, compliance with subsidiarity and proportionality
principles, effectiveness in terms of policy objectives and overall feasibility. This screening
resulted in retaining eleven options, including the five baseline scenarios, which have been
assessed in one baseline scenario and three policy scenarios:

 Scenario 0: Baseline;
 Scenario 1: Implementing measures on efficiency only (C2, F2, CB1, SF3, S0);
 Scenario 2: Efficiency measures plus better enforcement of existing separation requirements

(C2, F2 CB1, SF3, S2);
 Scenario 3: Efficiency measures plus new institutional separation requirements (C2, F2,

CB1, SF3, S3).

DG MOVE chooses Scenario 3 as the preferred combination of policy options, since it
performs the same or better than the other two in the Commission’s assessment of impacts.

For the baseline scenario, DG MOVE expects that 'the models of IM governance in place in
Europe will not ensure the optimisation of infrastructure management and a level playing field
for infrastructure access' and 'existing distortions of competition are likely to persist despite the
reinforcement of regulatory activities' (IA, p.31).
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The analysis of impacts comprises a qualitative assessment of the impacts and relative
comparison in several categories of the three policy scenarios. DG MOVE assesses the direct
impacts in the following categories: enforcement costs, transaction costs, regulatory costs, costs
of discriminatory practices, costs of cross-subsidisation and the efficiency of infrastructure
usage. The assessment of induced impacts includes the level of competition, the level of activity
of railway operators, investments in infrastructure and transport operations, service quality, rail
safety and the impact on SMEs. The economic, social and environmental impacts are briefly
analysed as indirect impacts: the aspects examined include a modal shift from aviation and road
to rail, the efficiency of the transport system in terms of congestion and travel times, effects on
the European economy, impacts on climate change, noise and pollution, employment levels and
working conditions and transport safety The distinction between direct, induced and indirect
impacts is not sufficiently clear.

The pre-screening and the selection of six options in addition to the baseline options is only
explained in the annexes. Annex IV presents the results of the pre-screening in the different
categories, but descriptions of the reasoning, supporting evidence and quantitative proofs are
not included. After this pre-selection only one or two feasible alternatives to the baseline
scenario are retained for each problem dimension resulting in a limited range of policy options.
Arguments against the options chosen, such as the risk of misalignment and the loss of system
efficiency resulting from institutional separation, or the advantages of national solutions
adapted to national specificities, do not appear to be developed. The Commission simply argues
that the risks of loss of synergies and economies of scope ‘will be mitigated by the enhanced
coordination between IMs and infrastructure users as well as full implementation of the
financial incentives foreseen by the recast’ (IA, p. 43). The possibility of job losses and reduced
worker mobility voiced by worker organisations is scarcely assessed and in any case is
dismissed without any detailed reasoning.

The lack of quantitative indications of impacts makes an overall comparison of policy scenarios
across categories very difficult. DG MOVE admits that 'there are high uncertainties linked to
calculations of aggregated impacts, because of (1) limited empirical evidence, (2) any effects are
dependent on baseline situations in Member States, and (3) other principal uncertainties in the
baseline developments and exogenous factors' (IA, p. 57). This is why the comparison of options
is limited to sensitivity tests that show synergies between separation and market access
measures of the Fourth Railway Package.

 Subsidiarity implications

The legal basis of the proposal is the EU Common Transport Policy (Art. 58, 90 and 100 TFEU).
The Commission states that 'actions by Member States alone cannot ensure the coherence of
market access and competition rules needed for the emergence of a genuine internal market for
rail transport' (IA, p. 31). Member States have divergent interpretations of the existing EU
regulation and a persistence of national rules and suboptimal functioning of national
institutions is assumed to lead to barriers to the internal market. In order to create a Single
European Railway Area, with a single consolidated legislative framework and predictable
business conditions for railway operators, EU action is claimed to be necessary.

Six national parliaments have issued reasoned opinions (Seimas of the Republic of Lithuania,
Luxembourg Chamber of Deputies, Swedish Parliament, Dutch Senate, Dutch House of
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Representatives, French Senate). Several are concerned about the consequences of market
opening for their relatively small countries. The Luxembourg Chamber of Deputies further
objects specifically to the IA, which is stated to lack a consideration of subsidiarity implications
of the different options.

 Budgetary or public finance implications

Impacts on EU level expenditure are only described within the assessment of options in the
category of enforcement costs. These are estimated as one-off costs for Member States currently
without institutional separation amounting to 0.7% of annual operating costs and implying EU
level expenditure of €0.24bn (IA, p. 40). No further information on budgetary consequences of
the proposal is given.

 SME test

The impact on SMEs is briefly considered in the assessment of induced impacts in terms of
business opportunities (IA, p. 50).

 Competitiveness test

No specific competitiveness test has been included in the IA. Nevertheless, the assessment of
induced impacts includes a section on the level of competition explaining the expected
consequences of the three scenarios in terms of discriminatory practices and market entry (IA,
p. 45).

 Stakeholder consultation

Stakeholders are defined as national authorities (such as rail regulatory bodies, competition
authorities and ministries of transport), IMs, railway undertakings (both incumbents and
newcomers) and 'other stakeholders' like railway manufacturers wagon keepers, rail car leasing
companies, terminal operators maintenance, workshop operators, providers of rail related
services, customer and rail passenger organisations and railway workers' organisations (IA, p.
73). Due to the technical nature of the issue and doubts concerning the representativeness, DG
MOVE did not launch an open consultation. A supporting study including targeted
consultations was conducted by an external expert (Steer Davies Gleave in 2012). The
consultations consisted of questionnaires for stakeholders from railway undertakings,
infrastructure managers, public transport ministries, safety authorities, ministries,
representative bodies and social partners that resulted in a 40 per cent response rate. The
Commission and/or the consultant held face-to-face interviews in ten Member States.
Commission services met with representatives of interest groups of the railway sector. A
Eurobarometer survey with 25.000 respondents from the 25 Member States with railways
collected the views of passengers on market opening in general.

The targeted consultations found that a majority of stakeholders consider that quality and
competitiveness in the rail sector are held back by barriers, such as different interpretation of
legislation and infrastructure capacity constraints. Polarized views on solutions were observed,
with some stakeholders advocating a complete separation, while others were in favour of a
stronger role of regulatory oversight. According to the tables in Annex IV, the options chosen
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are those with the highest support among stakeholders. However, no supporting evidence from
the consultation is given as a proof. The IA and its annexes present no charts or tables with the
consultation's results. However, DG MOVE states that a majority agreed that the quality of rail
services affects the competitiveness of the rail sector and supported the general problem and the
problem drivers defined in the IA and the ideas of a coordination body, the unification of IM
functions and institutional separation (IA, p. 80-81).

 Quality of data, research and analysis

As mentioned above, a support study was commissioned from an outside expert (Steer Davies
Gleave 2012), but the link to the web page where the study could not be found in the IA.
Overall, the IA seems to lack consistent references to robust evidence supporting the reasoning,
arguments and conclusions (for example, regarding the correlation between the level of
separation and alleged positive impacts on the intensity of infrastructure use, investments in
infrastructure and transport operations, service quality etc). DG MOVE itself admits that
‘evidence used to support the problem definition is mostly anecdotal’ and expresses concern
about comparability of IM governance and efficiency and infrastructure access between
Member States and with other economies outside Europe (IA, p. 16). The examples and case
studies put forth in the IA lack thus assignability to all EU countries. The Commission further
recognises that, due to constraints of limited empirical evidence, of data access and
measurability of benefits 'no full cost benefit analysis can be provided' (IA Annex V, p. 109). The
cost benefit analysis in the annexes is thus based on estimates derived from case studies on
single countries and similar sectors and is therefore not generalizable: ‘These figures should be
treated with care, given the uncertainties surrounding the estimations and differences between
the sectors.’ (IA Annex V, p. 113) In addition, misalignment costs are not calculated with the
argument that the establishment of coordination bodies foreseen in the proposal will prevent
those.

Although some stakeholders argued that 'there is no empirical evidence about the benefits of
complete separation and that part of the available scientific literature highlights disadvantages
of complete separation' (IA Annex II, p. 81), the IA does not include critical literature
concerning the institutional separation.

 Commission Impact Assessment Board

The Impact Assessment Board (IAB) issued a first opinion on 7 November 2012 asking for
significant improvements and resubmission. In response to the IAB’s recommendations, DG
MOVE openly acknowledged the data limitations, included examples of performance
differences resulting from different regulatory schemes in the problem definition, provided
arguments of stakeholders against an institutional separation of IMs and RUs, a cost-benefit
analysis of separation in the annex and definitions of the assessment criteria. An opinion of the
IAB on a revised draft followed on 30 November 2012. Despite the IAB’s further requests,
stakeholder views are still not presented systematically in the final IA and the concerns of some
stakeholders regarding the expected consequences of the pursued enhanced competition on
employment and safety are not sufficiently discussed. Also, the differentiation of policy
packages, their comparison and supporting evidence are still weak.
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 Coherence between the Commission's legislative proposal and IA

The proposal for the directive seems to be only partly coherent with the IA. In the IA, the
originating service, DG MOVE, is in favour of scenario three with coordination bodies,
unified IMs, the establishment of an EU network of IMs, all IM functions separated and full
institutional separation (C2, F2, CB1, SF3, S3). While the Commission proposal corresponds
to most of these options, the suggested provisions however allow already existing vertically
integrated or holding structures to persist, on the condition that they comply with the
separation requirements specified.
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