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Initial appraisal of a European Commission Impact Assessment

European Commission proposal for a Directive on the
protection of the euro and other currencies against

counterfeiting by criminal law

Impact Assessment (SWD (2013) 19, SWD (2013) 20 (summary)) for a Commission
Proposal for a Directive of the European Parliament and of the Council on the

protection of the euro and other currencies against counterfeiting by criminal law, and
replacing Council Framework Decision 2000/383/JHA (COM (2013) 42 final).

 Background

This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment accompanying the above proposal, submitted on 5 February
2013.

The euro and other currencies continue to be targeted by organised crime groups active in
forging money throughout the European Union. The importance and widespread use of the
euro area - the second most traded currency in the world, shared by the 17 Member States and
the 330 million people of the euro – make it particularly vulnerable to counterfeiting on a
transnational scale. According to the European Central Bank (ECB), the total financial damage
caused by counterfeited euro registered in Europe since the introduction of the currency in 2002
amounts to more than 500 million euro. The ECB recently reported that 310,000 counterfeit euro
notes, to a total value of around 15 million euro, were withdrawn from circulation in the second
half of 2011, and that the financial damage for the first half of 2012 was about 13 million euro1.
(As these statistics only cover the notes which were detected and seized, the financial damage
could be even greater).

The EU already has instruments specifically designed to protect the euro, such as the legal
framework on authentication of euro notes and coins2, an EU programme for awareness-raising
and training (Pericles programme3), and the general Union framework for strengthening
judicial and police cooperation. In particular, Framework Decision 2000/383/JHA on increasing
protection by criminal penalties and other sanctions against counterfeiting in connection with
the introduction of the euro, aims at supplementing, on the territory of the EU, the provisions of

1 IA, p. 4.
2 Decision of the European Central Bank of 16 September 2010 on the authenticity and fitness checking and
recirculation of euro notes (ECB/2010/14) and Regulation (EU) n°1210/2010 of the European Parliament
and of the Council of 15 December 2010 concerning authentication of euro coins and handling of euro
coins unfit for circulation.
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the Geneva Convention of 1929 on the suppression of counterfeiting currency. The Framework
Decision covers the euro and the national currencies of Member States outside the euro area, as
well as any other currency which is legal tender. It requires that Member States impose
effective, proportionate and dissuasive criminal penalties for a certain number of offences, such
as currency counterfeiting and distribution. It also established a minimum level of maximum
penalty of imprisonment of at least eight years for the main offence of currency counterfeiting,
and includes provisions on jurisdiction over the above offences, as well as on the liability of
legal persons.

According to the Commission, the seizure of large amounts of counterfeit euro notes and coins,
the sharp increase in the number of sophisticated counterfeit coins reported by the European
Technical and Scientific Centre, and the continuous dismantling of illegal print-shops and mints
each year within and outside of the EU4 all suggest that the current instruments against
counterfeiting are insufficient and, therefore, that an improved protection of the euro and other
currencies is needed at European level. The Commission has therefore proposed the above-
mentioned Directive, which builds on the 2000 Framework Decision whilst taking into account
provisions introduced by the Treaty of Lisbon, which reinforced the EU’s potential capacity to
combat fraud by giving it the competence to legislate in the area of criminal law. The new
proposal is accompanied by the present impact assessment which, the Commission indicates,
concentrates on the euro mainly. The Commission specifies, however, that the problems
identified in relation to the euro can be considered of a general nature and valid also for other
currencies5.

 Identification of the issue at stake

On the basis of three Commission evaluation reports concerning the implementation of the 2000
Framework Decision6, a questionnaire on the state of implementation of that decision and a
consultation of stakeholders, the IA clearly identifies the following three weaknesses in the legal
framework on the protection of the euro:

1. The level of penalties for currency counterfeiting is not sufficiently dissuasive and effective. The
Commission explains that this problem has three main consequences:

- insufficient deterrence: The Framework Decision only provides for a maximum
sanction of at least eight years imprisonment for the offence of production and requires
effective, proportionate and dissuasive criminal penalties for distribution. No minimum
sanctions are foreseen for both production and distribution and there is no maximum
sanction for distribution either. There are consequently major differences between the
sanctions foreseen in the Member States, with some Member States putting in place
minimum sanctions as high as ten years imprisonment, while others (12 in total) either
do not have any minimum penalties or have only fines. The deterrent effect is thus
lower in some Member States than in others.

3 Council Decision 2001/923/EC of 17 December 2001.
4 Proposal, p. 2.
5 IA, p. 3.
6 The first report was adopted in December 2001, COM (2001)771 final, the second report in September
2003, COM(2003) 532 final, and the third report in September 2007, COM(2007)524 final.
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- the risk of forum shopping: according to the Commission, the important differences
between the relevant criminal law sanctions in place in Member States creates a
situation where there is ‘practically no coherent defence of the European currency from
counterfeiting’7, thus making it easy for organised crime groups involved in currency
counterfeiting to move their activities to countries with a more lenient criminal law
system. The IA evidences this by referring to data collected by OLAF indicating that
Member States which have no minimum sanctions in place or only fines as their
minimum sanctions had a high number of illegal printeries dismantled in the course of
the last nine years (2002-2011), thus suggesting that Member States with low levels of
sanctions tend to attract counterfeiters. The Commission however recognises that the
effectiveness of crime detection by law enforcement could also explain this high
dismantling rate8 in those countries.

- reduced effectiveness of judicial cooperation: on the basis of practitioners’ testimonies,
the IA argues that the divergent level of sanctions may have a negative impact on
judicial cooperation since low minimum sanctions could lead to low priority given by
law enforcement and judicial authorities to investigate and prosecute currency
counterfeiting cases. This could also have a negative impact on cross-border
cooperation, in terms of timely processing of assistance requests. Furthermore, ‘the lack
of a minimum level of sanctions in some Member States may result in sentences of less
than four months or a fine which means that not all sentences for counterfeit
production or distribution make it possible to request a European Arrest Warrant’9

(which can only be issued if the person whose return is sought is accused of an offence
for which the maximum period of the penalty, according to the law of the issuing
Member State, is at least one year imprisonment or if he or she has been sentenced to a
prison term of at least four months). The IA indicates that no figures are available
regarding current issues of surrender in protection of the euro against counterfeiting
and in particular regarding how often European Arrest Warrants were refused, because
Member States authorities ‘do not request it for low sentences and do not therefore
communicate problems in this respect’10.

2. Cross-border investigations and prosecutions may be unsuccessful due to cooperation problems
resulting from differences in availability of efficient investigative tools.

The IA indicates in this respect that whilst typically being a form of organised crime, and often
transnational crime, currency counterfeiting is still not dealt with in some Member States by
means of investigative tools (such as controlled deliveries, undercover agents, tracking devises,
telephone interceptions) that are used to counter such crime. ‘Once investigations on
counterfeiting cases are started abroad with particular investigative techniques, it is not possible
to continue them in another Member State whose legislation lacks provision on these
techniques’11. This can weaken the investigation and prosecution and lead to insufficient
international cooperation between Member States, hence the need for a harmonisation of the
investigative tools for currency counterfeiting at EU level.

7 IA, p. 12.
8 IA, p. 13.
9 IA summary, p 4.
10 IA, p. 15.
11 IA summary, p. 4.
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3. Delay in adjustment of machines for detecting counterfeits resulting from deficiencies in transmission
of seized counterfeits for analysis to competent authorities during judicial proceedings.

Currently, there is no obligation to transmit seized counterfeit euros during judicial
proceedings, with the transmission practices varying from one Member State to another.
According to the IA, the absence of timely transmission weakens prevention, since the note-
handling and coin-processing machines used by financial institutions cannot be adjusted and
the staff trained to recognize the newest types of counterfeit notes or coins.

In its opinion on the draft IA (27 July 2012), the Commission’s Impact Assessment Board
requested the originating services, DG OLAF and DG JUST, to strengthen the problem
definition by giving an overview of the state of implementation of the current Framework
Decision and by further detailing any existing implementation and transposition problems. The
Commission appears to have followed up on that recommendation, since the IA includes a
detailed annex (Annex 1) on the evaluation of the implementation of the Framework Decision in
the Member States and the current state of play, including a detailed overview of the sanctions
applicable in the 27 Member States (Annex 5). It concludes that ‘Member States have, with
minor exceptions, implemented the Framework Decision correctly. The few shortcomings
concern the transposition of the provisions on sanction levels (with one Member State setting a
maximum penalty of five years for counterfeiting coins instead of eight years and another
Member State not providing an explicit provision of the criminal offence of counterfeiting of
currency by use of legal facilities or materials) and on the liability of and sanctioning of legal
persons’12.

The IA also provides detailed statistics on the scale of the counterfeiting of the euro and other
currencies, in Annex 4. More information on the divergences in the application in practice of the
provisions of the Framework Decision, such as data on the level of sanctions effectively applied
by judges, in particular in the Member States with no minimum sanctions, or further evidence
of the judicial cooperation and cross-border investigation problems would have been
interesting in better assessing the dimension of alleged lack of adequate and efficient protection
against currency counterfeiting. This is even more so, considering that only nine Member States
seem to favour a review of the existing legal framework13 and that the updated rules on
authentication14 and the recent proposal on the confiscation of assets in relation to the proceeds
of crime15, including counterfeiting, could, as the Commission acknowledges, improve the
prevention and detection of counterfeits and provide a deterrent effect and thus reduce
counterfeiting activities16. The Commission argues, however, that the deterrent effect of these
new measures would not be sufficient and that they would not help solve the problems
identified in relation to cross-border investigations and the release of counterfeits during
judicial proceedings17.

The IA includes a short baseline scenario taking into account the above-mentioned recent
legislative developments, but does not complement it with any projections on how

12 IA, p. 6 and p. 5-7 of annex 1.
13 IA, annex 2, p. 15.
14 Regulations 1138/2001, 1210/2010 and ECB decision of 16.09.2010 mentioned previously.
15 Proposal for a Directive on the freezing and confiscation of proceeds of crime in the European Union of
12 March 2012, COM (2012) 85 final.
16 IA, p. 19.
17 IA, p. 18-19.
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counterfeiting activities would evolve in the different Member States without further action at
EU level (number of counterfeited bills, illegal printeries, enforcement activities etc), despite
being requested to do so by the IAB.

 Objectives of the legislative proposal

On the basis of the problems identified above, the Commission has identified a series of general
and specific objectives:

The general objectives of the proposal are:

- To prevent counterfeiting of the euro and other currencies by strengthening the criminal
law protection and by strengthening cross-border judicial and law enforcement
cooperation, in full compliance with the Charter of fundamental rights of the EU;

- To keep and strengthen the trust in the genuine character of the single European
currency and other currencies.

These general objectives translate into the following specific objectives:

- to appropriately increase effectiveness and deterrence in relation to counterfeiting
(production and distribution) and eliminate incentives for forum shopping in some
Member States;

- to facilitate the proportionate application of the European Arrest Warrant in relation to
currency counterfeiting (production and distribution);

- to facilitate cross-border investigations in relation to the currency counterfeiting
offences and to reduce delays in processing cooperation requests;

- to strengthen the prevention of counterfeiting offences by increasing the possibility of
detecting notes and coins by a timely application of authentication procedures18.

 Range of the options considered

The presentation of the options starts first with a description of the options that were discarded
at an early stage. These options are:

- Soft law and awareness raising: the elaboration of EU recommendations on national
practices as regards sanctions could be considered in this context as well as awareness
raising through expert meetings organised directly by the Commission or with the use
of EU funding. This option was discarded on the basis that soft law is already being
used through the Pericles programme, but is not sufficient to solve the problems
identified. It would only help raise awareness of law enforcement and judicial
authorities, but would not have a direct effect on deterrence of counterfeiting.

- A directive to replace the 2000 Framework Decision with only formal changes (‘pure
Lisbonisation’): a directive could be prepared with the same substantive content as the
framework decision, as the legal form of a Directive would strengthen the direct and
indirect monitoring powers of the Commission. This option was discarded since the
same effect would be obtained with the status quo by the expiry of the transitional

18 IA summary, p. 6.
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period as from 1 December 2014 (in accordance with protocol 36 to the Treaty of
Lisbon), since the Commission will then be able to launch infringement proceedings
against Member States not complying with the Framework Decision.

- A Directive to replace the 2000 Framework Decision including a merger with related
instruments on counterfeiting and fraud with other means of payment than notes and
coins. The Commission says this option was inspired by practitioners’ suggestion to
address counterfeiting of notes and coins together with counterfeiting of other means of
payment like bank or credit cards. While recognising that ‘a common legal instrument
would bring more transparency of legal instruments and visibility’, the Commission
discarded this option because it ‘would require a detailed analysis of national systems
which could take several years to conduct’. The Commission also indicates that ‘the
feasibility of the option is as this point uncertain. Moreover it would not provide a
short-term solution for the counterfeiting threat’ that has been identified19.

While a discussion on the discarded policy options was included as a result of the IAB’s
recommendations, the argumentation provided seems rather weak and the views of
stakeholders on these options do not appear to be expressed.

Three policy options were therefore retained for consideration:

- Policy option 1: retention of status quo: ‘No action would be taken at EU level other
than the one foreseen by the existing framework, i.e. normal continuation of
implementation efforts of the Framework Decision, as well as awareness raising,
training and advice activities for specialised investigators and prosecutors20’, including
through the Pericles programme.

- Policy option 2: a Directive to replace the 2000 Framework Decision and to introduce
provisions on investigative tools and the transmission of seized counterfeits: ‘this
option takes over the content of the framework decision and replaces it by a Directive
which also foresees cross-border law enforcement cooperation, in particular with
regards to investigative tools and rules on detection of counterfeits, in particular with
regards to technical analysis of counterfeits, in response to problems 2 and 3’21. Under
this option, Member States would be obliged to provide for the use of the investigative
tools already used in organised crime or serious crime cases in counterfeiting
investigations, and would also be obliged to ensure that samples of seized euro
counterfeits are transmitted to the National Analysis Centres (NACs) and Coin
National Analysis Centres (CNACs) for analysis and detection, including during
judicial proceedings, for prevention purposes.

- Policy option 3: a Directive to replace the 2000 Framework Decision and to introduce
provisions on the minimum and maximum level of criminal sanctions, investigative
tools and the transmission of seized counterfeits. In addition to what is foreseen in
policy option 2, this option includes a minimum and maximum level of sanctions for
production and distribution of counterfeits (compared to currently only a maximum
sanction for production). A minimum level of at least 6 months of imprisonment and a

19 IA, p. 22.
20 IA summary, p. 5.
21 IA summary, p.7
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maximum level of at least 8 years of imprisonment is introduced22. The choice of a
minimum sanction level of 6 months is justified by the need to permit surrender among
EU Member States under the European Arrest Warrant, which is very relevant for the
often cross-border nature of currency counterfeiting offences. The choice of a maximum
sanction level of at least 8 years aims at applying the same sanction to production and
distribution. Only nine Member States currently make a distinction in the sanctions
applicable to these offences23.

Option 3 is the Commission’s preferred policy option.

 Scope of the Impact Assessment

The retained options are analysed for their effectiveness in meeting the policy objectives, for
their compliance costs24, and for their impacts on fundamental rights, in the light of the
‘fundamental rights check list’ presented in the Communication from the Commission on the
Strategy for the effective implementation of the Charter of Fundamental Rights by the European
Union25. The analysis of impacts also takes into account the intrusiveness of each option in
domestic justice systems and its proportionality. Stakeholder views are also expressed for each
option and the Member States most affected are clearly identified.

The analysis is of a qualitative nature only despite the IA Board‘s request for a more thorough
assessment and quantification of implementation and compliance costs. Contrary to the IAB’s
recommendation, no distinction is drawn between administrative and compliance costs, the
administrative costs being completely left out of the IA.

In addition, no information is given as to how the transmission of the seized counterfeit notes
will be organised between the enforcement agencies, the national analysis centres and the ECB.
Furthermore, the analysis of the impacts of the introduction of the investigative tools on
fundamental rights is rather superficial and is not complemented by Member States’
experiences in using such tools. These weaknesses had already been identified by the IAB in its
opinion.

Member States’ concerns regarding the interference that the introduction of minimum sanctions
could have on national legal systems is hardly assessed despite the Commission recognising
that ‘the proposal will have a significant impact on the legal systems of the Member States
which have no minimum sanctions or have fines as their minimum sanctions’26 (12 Member
States are concerned).  Finally, the ‘risk that production capacities will be moved outside
Europe27’ is only briefly mentioned and very little information is provided as to how this risk
will be addressed (the IA only indicating that awareness raising and trainings are organised in
the framework of the Pericles programme), despite the IAB already flagging up this issue.

22 IA summary, p. 7.
23 IA, p. 24.
24 Compliance costs are defined as costs to Member State authorities and EU budget in implementing the
policy option.
25 COM (2010) 573 final.
26 IA, p. 32.
27 IA, p. 31.
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 Subsidiarity implications

The legal basis of the proposal is Article 83(1) TFEU, which stipulates that minimum rules may
be adopted by means of a directive concerning the definition of criminal offences and sanctions
in the areas of particularly serious crime with a cross-border dimension resulting from the
nature or impact of such offence or from a special need to combat them on a common basis.
Counterfeiting of means of payment is explicitly mentioned in article 83(1) as such an area of
particularly serious crime.

The IA contains a section on subsidiarity. The Commission indicates that ‘the euro is from its
nature of single Union currency a core European interest, which needs to be protected in a
manner similar to the financial interest of the Union. This pan-European dimension requires
that counterfeiting is fought in a similar manner and that criminals encounter equivalent
sanctions, wherever in the European Union the crime is committed’. This particular position of
the euro requires that its protection must be ensured at EU level. ‘Only the EU is in a position to
develop binding common legislation with effect throughout the Member States and thus to
create a legal framework which would contribute to overcoming the weaknesses of the current
situation as described [above]’28. In complying with the principle of non-discrimination between
domestic and foreign currency enshrined in the Geneva Convention, the increased protection of
the euro should be extended to all currencies.

No reasoned opinions from national parliaments have been issued.

 Budgetary or public finance implications

As mentioned above, compliance costs for Member States are examined for each option, but no
quantification is provided. No budgetary implications are expected for the budget of the EU.

 Stakeholder consultation

Consultations with stakeholders started in the Euro Counterfeiting Expert Group (ECEG) in
November 2011. Experts and specialists (including representatives from law enforcement
agencies, judicial authorities, central banks and mints) were further consulted at the Hague
Conference in November 2011, and finally a questionnaire on the implementation of the
Framework Decision was sent to Member States in December 2011. The results of the
questionnaire and a possible way forward were discussed in ECEG meetings in March and June
2012. The European Central Bank and Europol participated in this process and provided input,
as well as through direct contributions to the Commission. The results of the consultations are
provided in Annex 3 of the IA.

The results of the consultations show mixed overall support from Member States. In their
replies to the questionnaire, a majority of Member States considered that the current legal
framework is in principle sufficient and were in favour of actions to strengthen implementation
of existing provisions. Some Member States saw as a better option to improve the
implementation of existing provisions, as well as the general framework of mutual legal
assistance and mutual recognition instruments, while others were in favour of making the

28 IA, p. 20-21.
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current system more known to practitioners. Nine Member States welcomed the review of the
current legal framework out of which five made proposals for a directive with added value.

At the Hague Conference, experts agreed to the principle that harmonized criminal sanctions
and offences would facilitate judicial cooperation between Member States and at the ECEG
meetings. Support was expressed for a directive covering investigative techniques and the
release of counterfeits during judicial proceedings, but concerns were voiced regarding the
impacts of minimum sanctions on the criminal systems and their inappropriateness in minor
cases. The ECB expressed its support for harmonizing the framework for the release of seized
counterfeits and for further harmonization of the level of penalties by introducing minimum
sanctions.

 Quality of data, research and analysis

The IA appears to be well documented, with recent statistics and data from the ECB, Europol
and Interpol on currency counterfeiting and detailed tables on the sanctions applicable in the 27
Member States. More data on the penalties actually applied by judges and more practical
examples of the problems caused by the current absence of harmonization of the sanctions
levels and of the investigative tools across the EU would have been useful.

A more thorough analysis of the impact of the introduction of minimum sanctions on national
criminal codes and of the risk of forum shopping in third countries as well as more data from
Member States on the use of investigative tools in counterfeiting cases and a better
quantification of the costs, would have strengthened the impact assessment.

 Coherence between the Commission's legislative proposal and IA

The IA and the Commission proposal appear to correspond. The proposal is based on option 3
of the IA.
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