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Initial appraisal of a European Commission Impact Assessment

European Commission proposals for a Directive on
money laundering and terrorist financing and for a

Regulation on transfer of funds

Impact Assessment (SWD (2013) 21, SWD (2013) 22 (summary)) for a Commission
Proposal for a Directive of the European Parliament and of the Council on the

prevention of the use of the financial system for the purpose of money laundering and
terrorist financing and for a proposal for a Regulation of the European Parliament and

of the Council on information accompanying transfer of funds (COM (2013) 44 and
COM (2013) 45).

 Background

This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment accompanying the above proposals.

Because the threats associated with money laundering and terrorist financing are constantly
evolving as a result of technological progress and diversification of the means at the disposal of
criminals, regular updates of the legal framework to counter such threats are required.

On 5 February 2013, the European Commission released its proposals to update the European
anti-money laundering ("AML") and counter-terrorism financing ("CTF") framework, which is
largely based on international standards adopted by the Financial Action Task Force (FATF),
the world anti-money laundering standard-setting body. The Commission issued legislative
proposals for the Fourth Anti-Money Laundering Directive (4th AMLD) and a separate draft
regulation setting out new information requirements in relation to the transfers of funds.

The proposals are a response to changes made to the requirements issued by the FATF in
February 2012 and a review1 carried out on behalf of the Commission in 2010 on the
implementation of the Third anti-money laundering directive (3rd AMLD).

The package of proposed measures is designed to create a more targeted and focussed risk-
based approach across the EU, improve the consistency and uniformity of anti-money
laundering and counter terrorist financing rules and remedy areas of existing weakness or
ambiguity. The Commission indicates that the ‘Directive itself further strengthens elements of

1 Final study on the application of the Anti-MoneyLaundering Directive, Deloitte, December 2010.
COM (2012) 168 final, Report on the application of Directive 2005/60/EC on the prevention of the use of the
financial system for the purpose of money laundering and terrorist financing, 11.04.2012.
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the revised [FATF] recommendations which in themselves represent a substantial strengthening
of the anti-money laundering and combating terrorist financing framework - in particular in
relation to scope (by including providers of gambling services and dealers in goods with a
threshold of 7500 euros), beneficial ownership information, and in the provisions on sanctions’2.

 Identification of the issue at stake

The IA provides a clear and detailed description of the problem of money laundering and
terrorist financing, including information on the size of the market concerned by the AML/CTF
framework3, the affected stakeholders as well as the sectors most affected by money laundering
and terrorist financing with concrete examples given in Annex V of the IA.

On the basis of 2011 data from the United Nationals Office on Drugs and Crime, the
Commission assumes that the amount of money laundered annually in the EU could be
estimated at around 330 billion euro, but recalls that, because of the illicit and hidden nature of
money laundering and terrorist financing activities, no accurate quantification is possible4.

The Commission indicates that the failure to sufficiently protect financial systems from criminal
or terrorist abuse carries a societal risk, has an impact on the internal market and on financial
market stability, as well as economic impacts stemming from the reduced efficiency of business.

The continuously high criminal infiltration into the financial system despite the existing legal
framework, and the need to keep pace with evolving trends, technological changes and criminal
ingenuity justifies the revision of the EU rules.

The IA identifies three main problem drivers:

- The existing rules are inconsistent with the recently-revised international AML/CFT
standards: The IA includes clear and detailed explanations on the changes to the international
standards and the subsequent inconsistencies between these and the EU rules. The Commission
explains that the EU framework is no longer compliant in the following key areas: risk based
approach; scope (the FATF standards now include tax crimes); customer due diligence (CDD);
politically exposed persons (PEPs); beneficial owners (BO); third-country equivalence and
cross-border wire transfers. A useful chart summarizing the main inconsistencies is included in
page 20 of the IA.

- The existing EU rules are differently applied across Member States leading to reduced legal
certainty. The following issues were identified during the Commission’s review process -
problems of consistency and comparability of statistical data relating to the effectiveness of
AML/CFT systems, different approaches in the calculation of the 25 per cent beneficial owner
threshold, supervisors’ ability on host state obligations for branches and agencies, and
differences in administrative measures and sanctions.

2 Proposal for a Directive of the European Parliament and of the Council on the prevention of the use of
the financial system for the purpose of money laundering and terrorist financing, p 3.
3 The combined sectors falling under the scope of the AML/CFT regime amount to nearly 10 million
employees according to the IA.
4 IA, pp. 12-13.
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- There are inadequacies and loopholes with respect to the current EU rules: The IA indicates
that the Commission’s review process revealed concerns about the scope of the current
Directive in respect of gambling services (the third AMLD only covers casinos but not other
forms of gambling which are also vulnerable to AML/CFT risks) and traders in high-value
goods (some Member States a list of which is provided in table 5 of the IA with their
corresponding legislation, have taken a stricter approach than the 15,000 euro threshold
provided in the third AMLD for customer due diligence to be conducted in cash transactions).
Problems were also identified with respect to cooperation between Financial Intelligence Units
(FIUs) and data protection rules, in particular the reconciliation of those rules with AML/CFT
requirements.

The IA includes a baseline scenario under which the preventive system currently applied would
remain in place without being adapted either in the light of changes in the international
framework or in the light of the findings of the Commission’s review process. While such a
situation would mean no additional costs for private stakeholders or public authorities in the
short-term, the Commission explains that in the long-term it would have the following negative
consequences:

- the EU framework would not be in line with international standards, meaning that EU
Member States would receive negative ratings for compliance by the FATF and suffer
reputational damage which could lead them to adapt their own frameworks thus creating
fragmentation of the EU framework and a lack of convergence across the Union;

- the uncertainties due to different application of the rules at national level would persist and
undermine the internal market, whilst the EU framework would not take account of new
emerging risks and threats;

- failure to upgrade the AML/CFT system, and in particular failure to strengthen the risk-based
approach, would leave the EU vulnerable to evolving threats and the deficiencies identified
would not be corrected.

 Objectives of the legislative proposal

The overarching objective for the revision of the AML framework is identical to that enshrined
in the third AMLD and the Fund Transfers Regulation, that is to ‘protect the financial system
and the single market from abuse by criminals seeking to launder illicit proceeds, or from
terrorists seeking to fund terrorist activities or groups’.
On the basis of the problems identified above, the Commission has identified general, specific
and operational objectives5:

The general objectives of the proposal are:

- to strengthen the internal market by reducing complexity across borders;
- to safeguard the interests of society from criminality and terrorist acts;
- to safeguard the economic prosperity of the European Union by ensuring an efficient

business environment;

5 IA, p. 32-33.
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- to contribute to financial stability by protecting the soundness, proper functioning and
integrity of the financial system.

These general objectives translate into specific policy objectives linked to improving the
effectiveness of AML/CFT régimes and maintaining the EU financial system’s reputation. The
Commission also defines three operational objectives which are linked to the problem drivers,
namely:

- to ensure that the EU approach is consistent with the approach followed at
international level;

- to ensure consistency between national rules and, where appropriate, flexibility in their
implementation; and

- to ensure that the rules are risk-focused and adjusted to address new emerging threats.

 Range of the options considered

The IA explains that two approaches were considered in drafting the policy options:

- full harmonization of the framework: Full harmonisation would entail the application of a
single set of rules across the EU. The Commission admits that this would be the best way to
achieve a consistent approach across the internal market while implementing the international
standards, but it would not provide sufficient flexibility to Member States to address the risks
which are specific to their jurisdiction, and may also run counter to the risk-based approach
advocated in the international standards.  For these reasons, the Commission considers full
harmonisation not to be appropriate.

- introduce additional elements of harmonisation in selected areas: This is the approach
advocated by the Commission. Targeted harmonisation would allow Member States to retain a
flexible approach in certain areas, in recognition of the fact that certain risks may be different
across Member States. The Commission indicates that the measures under consideration will
need to be assessed in light of how effectively they strike the right balance between flexibility
and convergence.

With that in mind, the IA assesses a number of policy options which have been divided
according to the three operational objectives and cover 15 dimensions. For each dimension, two
policy options are considered (the preferred policy option and the alternative option) in
addition to the baseline scenario, which the Commission however rejects upfront as being non-
realistic since it would imply not implementing the international standards.

1. With respect to ensuring consistency with the international standards, different options
are considered in relation to the following dimensions:
- the inclusion of tax crimes into the EU framework;
- the introduction of a risk-based approach;
- customer due diligence;
- equivalence of third country regimes;
- risk-sensitive approach to supervision;
- treatment of politically exposed persons;
- availability of beneficial owner information;
- electronic fund transfers.
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2. With respect to ensuring consistency between national rules and where appropriate
flexibility in their implementation by strengthening and clarifying current
requirements, options were considered in respect of the following dimensions:
- improved collection and reporting of statistical data;
- clarification for the identification of the beneficial owner;
- home and host supervisory responsibilities for AML;
- sanction regimes.

3. With respect to ensuring that the rules are risk-focused and adjusted to new emerging
threats, different options are considered with respect to the following dimensions:
- broadening the scope of the Directive beyond casinos to cover the gambling sector;
- clarifying the interaction between AML/CFT and data protection requirements;
- thresholds for traders in high value goods;
- cross-border cooperation between FIUs.

The options are compared in terms of effectiveness, efficiency and coherence in table 7 of the IA.
The description of the options is sometimes inconsistent with the value (+ and -) in terms of
effectiveness, efficiency and coherence given in the table, thus making it difficult in some cases
to see the advantages of the retained option. The range of options considered is rather limited
(only two options, in addition to the baseline for each dimension) and appears to be restricted to
“extreme” and “preferred” options. Some of the alternative options considered which are too
prescriptive appear to be in contradiction with the flexibility and risk-based approach pursued.

 Scope of the Impact Assessment

The preferred options are analysed for their cost/impact implications for the different types of
stakeholders, namely existing obliged entities, newly obliged entities, supervisory authorities,
national administrations, FIUs as well as, in the case of beneficial ownership information, for all
legal entities. The costs are classified in one-off costs and on-going compliance costs. The
analysis is mostly of a qualitative nature, with some elements of quantification, in particular for
newly obliged entities.

The Commission explains that measuring the compliance costs resulting from changes to the
framework is challenging, because there is no reliable methodology which would allow clear
separation of additional costs from business as usual costs, reliable information is hard to obtain
and the possibility to extrapolate across sectors using existing data is limited by the diversity of
entity types and costs structures. However, the Commission makes an attempt at quantification
on the basis of the results of a Europe Economics study of 2009 undertaken on behalf of the
Commission, which analysed the cost implications of the current framework for the banking
and financial sectors6. In fact, the IA includes very detailed quantified information and tables on
the results of that study in pages 43 to 45 and in Annex IV.

Hence, on the basis of the experience gained in the financial sector, the Commission estimates,
for example that newly obliged entities in the gambling sector could face one-off costs
associated with adapting to AML/CFT requirements that range between 0.16 and 0.29 per cent
of total operating expenses and on-going compliance costs that range between 0.05 and 0.13 per

6 Europe Economics: Study on the cost of compliance with selected FSAP (Financial Services Action Plan)
measures, 5 January 2009.
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cent of operating expenses. The Commission highlights, however, that the variety of business
models in the gambling sector make the average costs estimation very challenging and
significant differences can occur according to the size of the business.

The Commission stresses that the cost implications of the package will be very different
according to the situation of the various stakeholders and the degree of AML/CFT risk
associated with the nature of each business7. It indicates that ‘the most significant cost factors
associated with AML compliance are those connected with initial one-off costs associated with
the introduction of new systems, training, consultancy etc. Experience in the financial sector
suggests that one-off AML compliance costs can amount to as much as 10% of all their
regulatory compliance costs’. Existing obliged entities are not expected to be unduly impacted
by the envisaged changes, because they have already made systems investments which should
be relatively easily adapted, the most affected stakeholders being the newly obliged entities.

The IA also briefly analyses the impacts of the new framework on the various stakeholders,
including those not included within its scope but affected in different ways all the same, namely
customers, the business community in general, perpetrators, EU citizens and citizens in third
countries. The question of whether the new AML rules may lead to financial exclusion or to
increased financial burdens for customers is either poorly discussed or not discussed at all.

The IA also assesses the impacts on Member States’ AML régimes, indicating that the ‘quantity
and variety of changes will have different implications for the modification of existing legal
frameworks at national level [and that] the specific impacts in Member States are likely to differ
accordingly ’, without however providing comprehensive information on which particular
Member States will be most affected. The IA includes several tables on Member States’
approaches to sanctions, to the calculation of the beneficial ownership threshold, or to the
regulation of the gambling sectors, but does not bring this scattered information together into a
single table highlighting the changes required to the national frameworks.

The IA further analyses the impact of the proposal on fundamental rights, including data
protection rules, with the IA indicating that the proposal should reinforce fundamental rights
by bringing clarification on how institutions need to apply AML/CFT requirements in a way
which is compatible with a high level of protection of data, for example by specifying the
conditions under which data can be retained. No specific retention period is mentioned in the
IA, hence no assessment is made of the five to ten year retention period provided in the fourth
AMLD proposal.

 Subsidiarity implications

Both proposals are based on Article 114 TFEU, which empowers the European Commission to
act in the area of the internal market.

Recital 2 of the third AMLD underlines the necessity of having measures at the EU level which
aim at protecting the soundness, integrity and stability of credit and financial institutions and
confidence in the financial system as a whole. It states that ‘in order to avoid Member States
adopting measures to protect their financial systems which could be inconsistent with the
functioning of the internal market and with the prescriptions of the rule of law and Community

7 IA, p. 58.



PE 508.970 July 20137

public policy, Community action in this area is necessary’. EU action is justified in order to
address in a coordinated way the overall threat of money laundering and terrorist financing
and to maintain a level playing field across the EU.

There are no reasoned opinions from national parliaments relating to these proposals.

 Budgetary or public finance implications

No implications are expected for the budget of the EU. As mentioned above, compliance costs
and administrative costs incurred by the affected stakeholders are examined for each of the
preferred options and some quantification is provided, in particular for newly obliged entities.

 SME test

The impact of the proposals on SMEs is specifically examined. The IA analyses the impact of the
proposal on SMEs that are bound by AML requirements and those who are not but will be
affected by the proposed changes (for example through the requirement for companies to hold
information on their beneficial owners). The Commission says that the cost impact of that
measure for individual firms is not expected to be great but that the cumulative impacts may be
rather significant, no quantification is however provided. According to the IA, the enhanced use
of the risk-based approach will allow a more effective allocation of resources within companies
and the measures taken to be more proportionate to the risks, thus easing the burden of
compliance, especially for SMEs8.

 Stakeholder consultation

In April 2012, the Commission adopted a report on the application of the third AMLD on the
basis of the relevant study carried out in 2010 by an external consultant, Deloitte. The report
focused on a number of key themes - inclusion of a risk-based approach, extension of the scope
of the existing framework, customer due diligence, clarifying reporting obligations and
supervisory powers, cooperation between FIUs, etc. - which were essential to the review of the
third AMLD. A written consultation on the report took place between 11 April and 13 June
2012, leading to 77 contributions from public authorities, civil society, business federations and
companies in several fields (including financial services, gambling sector, liberal professions,
property sector, trust and company service providers). The Commission also held several
meetings with private stakeholder groups and civil society organisations. Member-State
regulators, supervisors and FIUs were also associated to the review process.

The IA indicates that the ‘overall results of the consultation point to a general confirmation of
the issues and problems highlighted by the Commission’s report, as well as broad support for
the proposed alignment to the revised FATF standards and for greater clarification in particular
in the areas of data protection and how to apply the rules in cross-border situations’9. The IA
does not include any annex on the detailed results of the consultation process and only refers to
the web link where these can be found.

Stakeholders’ views are included in the detailed assessment of the policy options in Annex III.

8 IA, p. 55.
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 Quality of data, research and analysis

Overall, the IA provides a serious analysis of each of the problem--drivers and corresponding
policy options, based on well-referenced data from a wide range of sources, including the
United Nations Office on Drugs and Crime, Eurostat, the European Central Bank, as well as
external studies, such as the Deloitte study of 2010 and the Europe Economics study of 2009. It
includes interesting information and tables comparing EU Member States’ sanctions and
penalties for non-compliance with AML/CFT rules, and Member States’ rules on casinos and
the gambling sector. It also provides a detailed, sector-by-sector analysis of impacts in Annex V.

The Commission has made considerable efforts to provide quantitative information on the cost
implications of the envisaged measures, notably for newly covered actors, but provides little
quantitative information on the costs for existing obliged entities. As far as benefits are
concerned, the Commission explains that it is ‘impossible to provide an accurate quantitative
estimate of the benefits of having in place up-to-date, internationally compliant rules which are
coherent across the internal market’10.

Greater consistency between the assessment of the options and their comparison in terms of
effectiveness, efficiency and coherence, as well as the examination of a broader set of alternative
options would have strengthened the IA.

 Commission’s Impact Assessment Board

The Commission's Impact Assessment Board (IAB) delivered a first, critical opinion on the draft
IA on 27 July 2012 and asked DG MARKT to strengthen the problem definition by better
presenting Member States’ anti-money laundering frameworks and their differences, and by
better describing the content of the 2012 FATF review, to simplify the presentation of objectives
and options, to broaden and develop the analysis of impacts including on SMEs and customers,
to strengthen the quantification of the impacts by extrapolating available data on the costs of
the existing framework, in order to estimate the changes in compliance costs resulting from the
envisaged measures, and to explain how the new threshold for cash transactions (from 15,000
euros to 7,500 euro) was determined and clarify why no variants to that threshold have been
analysed. DG MARKT seems to have largely followed up on the recommendations of the Board,
by adding much useful additional analysis and strengthening its assessment of the impacts of
the different policy options. It also explained how the 7,500 euro threshold was settled upon
and indicated that no variants to that threshold were examined because of a lack of available
data. A second opinion of the IAB on a revised draft on 3 October 2012 suggested that DG
MARKT should still work on the design of genuinely alternative options, provide greater clarity
on the Member States which will be more affected, provide a more complete and forward-
looking overview of the cost implications of the envisaged measures, notably for newly covered
actors, and align the content of the executive summary with that of the main report.

 Coherence between the Commission's legislative proposal and IA

The IA and the Commission proposal appear to correspond.

9 IA, p. 8.
10 IA, p.57.
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