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Initial appraisal of a European Commission Impact Assessment

Smart Borders Package:
European Commission proposal on a Registered Traveller

Programme

Impact Assessment (SWD (2013) 50, SWD (2013) 51 (summary)) of a
Commission proposal for a Regulation of the European Parliament and of the Council

establishing a registered traveller programme (COM (2013) 97)

 Background

This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment (IA) accompanying the above-mentioned proposal,
submitted on 28 February 2013.

According to the most recent data provided to the Commission by Member States, ‘there were
669 million external border crossings in 2009, 675 million in 2010 and 700 million in 2011 (both
EU citizens and third-country nationals)’ (IA, p. 15). EU law requires that systematic checks are
carried out at the Schengen external borders on all travellers. Thorough checks are normally
carried out on third-country nationals, and minimum checks on EU citizens and persons
enjoying the right of free movement.

The proposed Regulation establishes the conditions and procedures for access to a Registered
Traveller Programme (RTP), a programme which allows third-country nationals who have been
pre-vetted and granted access to the RTP to benefit from facilitation of border checks at the
Union’s external borders. The Commission presents this proposal as a step in the ‘progressive
establishment of a European model of integrated management of external borders’, which
would ‘ensure that border crossings are fast and simple for the growing number of regular
travellers that constitute the vast majority of border crossers, i.e. those fulfilling all entry
conditions’ (IA, p. 5).

The Commission already suggested the establishment of the RTP in its Communication of 13
February 2008 (‘Preparing the next steps in border management in the European Union’)1 and
in the accompanying IA.2 The proposal to set up the RTP was endorsed in the Stockholm
Programme, agreed by the European Council in December 20093. On 25 October 2011, the
Commission adopted its Communication ‘Smart borders, options and the way ahead’4.

The present IA builds on these communications and has as its purpose the identification of the
best possible way to implement the RTP.

1 COM(2008)69.
2 SEC(2008)154.
3 ‘An open and secure Europe serving and protecting the citizens’, OJ 4.5.2010, C-115/1.
4 COM(2011)680.
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In connection with external border crossing, centralised databases have been set up and/or are
being developed at EU level. The Schengen Information System (SIS) contains mainly alerts on
persons and objects, for example on persons wanted for arrest for extradition purposes, missing
persons, stolen identity cards, etc. The Visa Information System (VIS) is a system for the
exchange of short-stay visa data between the Schengen and the Schengen Associated States. The
Biometric Matching System (BMS) was developed for the VIS and is an information search
engine that can match biometric data from visa applications, identity management systems and
policing systems. Eurodac is a fingerprint database that stores and compares the fingerprints of
asylum applicant and irregular immigrants.

The Commission proposal is linked to the Commission’s parallel initiative on the Entry/Exit
System (EES), which has a separate IA, subject also to a separate initial appraisal.

 Problem definition

The IA accompanying the Commission’s 2008 Communication on ‘Preparing the next steps in
border management in the EU’ suggested the establishment of a Registered Traveller
Programme for frequent and pre-vetted third-country national travellers. The 2008 IA examined
the main problems connected to the management of travel flows. The present IA looks at
implementation issues, and fills in some data gaps identified in 2008.

According to the Commission, the current legal and technical context presents the following
problems:

- only a very minor share of third-country nationals can benefit from any kind of facilitated or
simplified border check (for example, border residents), and Member States’ border guard
authorities have no possibilities to distinguish between travellers presenting a lower level of
risk or an unknown level of risk;
- existing technical means, in the form of automated border control and registered traveller
programmes, can only be used for EU citizens and at national level, not for third-country
nationals or for the Schengen area as a whole (IA, p. 14-15).

On the operational and practical level, the already massive travel flow at the EU external border
can be expected to further increase and border checking times are significantly longer for third-
country nationals compared to EU citizens. These checking times can even be expected to
further increase due to the implementation of the VIS (from 2014).

The IA identifies the ‘problem’ as the question of how to design an effective RTP, respecting the
fundamental rights of travellers, notably their right to data protection. In developing this
problem definition, the IA already indicates the options and some of their impacts, making the
reasoning blurred and to some extent circular. However, it very usefully explains why the
current systems (VIS, SIS or Eurodac) cannot be used for RTP purposes and how the situation
would evolve if no new action at EU level is taken, thereby convincingly making a case for the
implementation of the proposed RTP.

 Objectives of the legislative proposal

The general objective of the RTP is to facilitate the crossing of EU external borders by third-
country nationals whilst maintaining the current level of security.

The specific objectives are: i) to promote access to the RTP for certain categories of frequent, pre-
vetted third-country nationals; ii) to ensure protection of registered travellers’ fundamental
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rights, in particular their personal data; and iii) to avoid discrimination between different
groups of travellers.

The operational objectives are to decrease the time (to 20-40 seconds on average) and costs of
border crossings for frequent travellers, to increase the throughput capacity of border crossing
points, and to free up border control resources by 25%, by checking frequent and pre-vetted
travellers, and to enable better focus on checking higher risk travellers, and/or serve other
travellers.

 Range of options considered

The IA only contains five options (with sub-options), focused on how the RTP should best be
implemented. The ‘do nothing’ option or retention of the status quo is not explicitly assessed.

Option 1 – Where should applications for the RTP be made in practice?
Sub-option 1a - at any external border crossing point;
Sub-option 1b – at any Member State consulate;
Sub-option 1c – at both places.

Sub-option 1c is the Commission’s preferred policy option. In a brief assessment under the
heading ‘problem definition’, the Commission explains its preference for allowing applications
to take place both at the external borders and at consulates. Surprisingly, it is not further
discussed, ‘as it is clearly the best choice’ (IA, p. 25).

Option 2 – Data storage
Sub-option 2a – an RPT based on data stored in a separate token. Personal data
(alphanumerical and biometric) would be stored on a chip on a plastic card. The
alphanumerical data would be stored by the Member State having approved the
application but no information would be exchanged at European level.
Sub-option 2b – an RTP based on data stored in a centralised database, based on a
similar technical platform as the VIS.
Sub-option 2c – an RTP based on data stored in a separate token combined with a
central repository. A unique identifier would be stored on the token, while biometric
and other data from the application, together with the unique identifier, would be
stored in a central repository.

Sub-option 2c is the Commission’s preferred option.

Option 3 – Vetting criteria
Sub-option 3a – the same criteria as for multiple-entry visa holders apply.
Sub-option 3b – a more thorough vetting procedure would be done (notably a
consultation between Member States would take place and each of the Member States
where the applicant would like to have facilitated access would check its own
databases).

The Commission says it has discarded another sub-option, based on the involvement of third
countries in the vetting, because of the fear that certain third countries, especially those with a
poor human rights record, could delay or block the delivery (for example for journalists, rights
defenders).

Option 4 – Degree of automation of border control
Sub-option 4a – a fully automated border control would be installed, with, under
normal circumstances, human intervention not being required;
Sub-option 4b – a semi-automated border control would entail the same automated
process as under option 4a, but followed by an individual decision by a border guard to
authorise or refuse entry or exit.
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Options 3 and 4 being taken together, a combination of sub-options 3a (criteria for multiple-
entry visa) and 4a (fully automated border control) is the Commission’s preferred policy option.

Option 5 – Application fee
Sub-option 5a – fee of 20 euro, reduced to 10 euro if a visa and an RTP application are
examined at the same time;
Sub-option 5b – no fee

Sub-option 5a is the Commission’s preferred option. (Also all Member States have expressed
themselves in favour of a fee).

 Scope of the Impact Assessment

The options (with the exception of Option 1) are assessed for their ability to facilitate the
crossing of EU external borders by third-country nationals, whilst at the same time maintaining
the current level of security.

The Commission also provides a description of the expected impact of the various options on
fundamental rights. The most relevant fundamental rights, as laid down in the Charter of
Fundamental Rights of the European Union, are respect for private and family life (Article 7)
and the protection of personal data (Article 8). A section of the IA deals with the measures the
Commission will propose to ensure that the legislation complies with the relevant legislation on
data protection and with the requirements of necessity, proportionality, purpose limitation and
quality of data (IA, p. 52).

The Commission states it has also taken into account the effectiveness, efficiency and coherence
of the options (IA, p. 43), but no separate overview table or even descriptive analysis is given.

A calculation of costs for Options 2, 3 and 4 is included, but is lacking for Option 1 (on the
question where the applications can be made in practice). It is based on a separate cost study,
conducted with the help of an external contractor5. Details of the study are provided in Annex
10 to the IA. The study calculates the cost of the RTP on the assumption that there would be 5
million registrations yearly (see below ‘Budgetary or public finance implications’).

 Quality of data, research and analysis

The Commission reports that it has used the following data:

- information on current and future size of travel flows at the external border;
- the time currently needed for border checks.

The data was collected through questionnaires, case-studies, pilot projects and literature
reviews. For the cost calculations, the IA relies heavily on an external study, prepared by and
external contractor, UNISYS.

With the exception of the calculation of costs, the assessment of the expected impacts is of a
purely qualitative nature, evaluating the options on a nine-point scale, graphically presented
with symbols. The method used for calculating the costs is clearly explained in Annex 10 (IA, p.
86). The parameters used are briefly set out.

5 UNISYS (2010), Final Report. Cost Analysis of Entry-Exit and Registered Travellers Systems, available at
ec.europa.eu/home-affairs/doc_centre/borders_schengen_en.htm#studies
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 Subsidiarity / proportionality

The proposal is based on Articles 74 and 77(2)(b) and (d) TFEU, giving the EU the power to
adopt measures relating to the checks on persons and efficient monitoring of the crossing of
external borders of the Member States. The Commission states that no Member State alone is
able to build up an RTP providing facilitated border checks across the Schengen Member States.

No Member State national parliament has issued a reasoned opinion raising problems with
respect to subsidiarity.

The Commission states that the preferred option is proportionate ‘because it builds to a large
extent on existing processes, investments and technical equipment’ and ‘because it provides for
a balanced approach between security, facilitation and data protection’ (IA, p. 51).

The Commission admits that the development of an RTP would entail significant costs for the
Member States and/or the EU budget, but states that there is no other measure currently
available to facilitate border crossing and that the programme will allow significant savings for
Member States in the medium to long term. However, the Commission states that is ‘not
possible to calculate the exact benefits of the automation and/or the RTP in quantitative and
monetary terms’ (IA, p. 45)

 Budgetary or public finance implications

The cost for examining the applications for an RTP, based on the preferred option, would
amount to 73.1 million euro per year for the Member States. However, the administrative fee,
from which the maximum revenue is calculated at 75 million per year, would cover this part of
the cost.

The Commission estimates that the one-off cost of the preferred option for the RTP for the
Agency6 to develop a centralised part would be 43 million euro, spread out over three years,
and that the average annual costs for maintenance and operations would be 20 million euro.
The total one-off cost for Member States to develop and set up their national infrastructures
would be 164 million euro, spread out over three years, and the average annual costs for
maintenance and operations would be 81 million euro.

The cost of the automation of border control (ABC) system would vary from one Member State
to another, and cannot be estimated by the Commission. In order to raise awareness with the
general public, an information campaign should be organised, the estimated cost of which is
80,000 euro (IA, p.48).

On the basis of Member States’ experiences, the Commission estimates the potential savings
roughly at a reduction of border control resources needed by around 40% (16,000 border
guards, equivalent to 500 million/year). Even with half of this effect, Member States would
have net cost savings of 81 million/year, after the second year of operation of the RTP.
However, since the current number of personnel at the borders might have to be maintained to
manage an expected increase in travel flows, the only conclusion that can be drawn is that the
cost of the RTP ‘would be compensated within a reasonable timeframe in the form of a lower
unit price per border check and personnel resources who are able to focus on other tasks
and/or cope with the increasing travel flows’ (IA, p.45).

6 The Agency for operational management of large-scale IT systems in the area of freedom, security and
justice started its operations on 1 December 2012 and is based in Tallinn, Estonia.
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 Relations with third countries

The IA briefly mentions that ‘many non-EU countries such as the US, Canada, Australia and
Singapore have also automated their border control check procedures based on the same type of
technology. The access granted for these programmes is limited and they are established only
for their own citizens or their own citizens and neighbouring country citizens.’(IA, p. 13)

Possible impacts of the proposed RTP on relations with third countries are not discussed in the
IA.

 Stakeholder consultation

The Commission refers to its consultation of stakeholders for the 2008 IA and to publishing the
2011 Communication on the various options for ‘smart borders’. This consultation mainly took
the form of expert meetings and the Commission’s presentation of the EES at different
seminars. A formal stakeholder consultation on the different implementation methods
presented in this IA does not seem to have been conducted.

The Commission has consulted the European Data Protection Supervisor (EDPS), inter alia on a
draft of the present IA, who emphasised the need to ensure transparency and legal certainty,
the need to limit the retention period in certain cases and not to allow Member States to store
the data in national files.

 Monitoring and evaluation

The IA contains a list of indicators, linked to the specific and operational objectives of the
proposal, which will allow the Commission to monitor and evaluate the functioning of the
proposed RTP.

 Commission Impact Assessment Board

The Commission’s Impact Assessment Board (IAB) issued an opinion on 16 March 2012 asking
for improvements. In response to the IAB’s recommendations, DG HOME seems to have better
explained the baseline scenario and better reported the stakeholder opinions throughout the
text of the IA. However, the level of detail required by the IA Board for the cost analysis seems
not to have been provided.

 Coherence between the Commission's legislative proposal and IA

The legislative proposal and the IA seem to correspond.
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