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Initial appraisal of a European Commission Impact Assessment

European Commission proposal on the modernisation of
trade defence instruments

Impact Assessment (SWD (2013) 105, SWD (2013) 106 (summary)) for a Commission
Proposal for a Regulation of the European Parliament and of the Council amending
Council Regulation (EC) n° 1225/2009 on protection against dumped imports from

countries not members of the European Community and Council Regulation (EC) n°
597/2009 on protection against subsidised imports from countries not members of the

European Community (COM (2013) 192 final).

 Background

This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment accompanying the above proposal, which was submitted on
10 April 2013and which aims at modernising the EU’s trade defence policy in order to respond
to the new challenges in the international trade environment.

The EU's trade defence system is based on the rules of the World Trade Organization (WTO)
which allow WTO Members to address unfair trade practices by exporting countries and to
attempt to restore a level playing field. Article VI of 1994 GATT and the WTO Anti-Dumping
and Anti-Subsidy Agreements give WTO members the possibility to adopt trade defence
measures, provided that certain well-defined conditions are met. Anti-dumping, the most
frequently used trade defence instrument (TDI) -the others are the anti-subsidy and safeguard
instruments- addresses imports of a product from a non-EU country, sold at prices lower than
the normal value, if they are injuring or threaten to injure the EU industry concerned. The anti-
subsidy instrument deals with subsidised imports. The safeguard instrument is the third and
most restrictive TDI, dealing with emergency situations1. It is not at issue in this initiative
because the criteria and procedure governing its use are different from the other two
instruments and because the EU has very rarely used it. This proposal only concerns
amendments to Regulation (EC) No 1225/2009 the basic anti-dumping regulation and
Regulation (EC) No 597/2009 the basic anti-subsidy regulation.

In addition to the WTO minimum requirements for the application of TDIs, the EU framework
contains extra elements known as 'WTO plus', namely the ‘lesser duty rule’, which allows
imposing duties that are lower than the actual dumping or subsidy margin, and the ‘Union
interest test’, which ensures that the interests of all economic operators in the EU (producers,

1 Safeguards are intended for situations in which an EU industry is affected by an unforeseen, sharp and
sudden increase of imports.
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importers, users of the imported product and consumers) are examined before measures are
imposed.

The EU's current TDIs (in the form of separate anti-dumping, anti-subsidy and safeguard basic
regulations) were enacted in December 1994 in the course of the implementation of the results
of the Uruguay round of multilateral trade negotiations. Since then, the only significant
legislative change was that adopted in 2004 when the decision-making process in the Council
was changed (requiring a simple majority to reject a Commission proposal, instead of simple
majority in favour).

In 2006/2007, a reform exercise was launched in the form of a Green Paper, but this led to no
results, due to a lack of convergence among stakeholders. However, due to new challenges in
the international trade environment and in light of the conclusions of an evaluation study into
the functioning of the EU’s TDIs, which revealed that certain improvements have become
necessary, the Commission launched the present initiative in October 2011, in order to improve
the effectiveness and efficiency of the EU’s trade defence system.

The aim of the initiative is to improve the instruments for the benefit of all stakeholders
concerned without changing the underlying balance between importing and producing
interests and without changing the basic principles of the EU's TDIs.

 Identification of the issue at stake

On the basis of the Commission services’ own experience with TDIs, the results of the
evaluation study and a public consultation, a number of problems that affect both the efficiency
and the effectiveness of the EU’s existing trade defence (TD) framework were identified.

As regards efficiency: The problems identified relate to transparency and predictability
issues,which stem from the lack of disclosure about the investigation prior to the Commission’s
decision on whether or not to impose provisional anti-dumping or anti-subsidy duties, and
from the opacity of the work of the anti-dumping and anti-subsidy committees. Other
transparency concerns relate to more technical issues such as the choice by the Commission of
the analogue country2, the calculation of the margin of injury, the Union interest analysis, the
methodology used in expiry reviews3, and refund procedures4.

As regards effectiveness: the problems identified concern:
- the risk of retaliation against users of TDIs and the related risk of non-cooperation of

companies in trade defence investigations, since no obligation to cooperate currently exists
in the basic regulations;

2 When the exporting country is considered to be either a non-market economy or an economy in
transition, information from an analogue country is normally used to establish normal value. The choice of
analogue country can have a direct effect on the level of the final duty imposed. IA, p. 8.
3 “Expiry reviews are investigations conducted at the end of the five year period of trade defence measures
upon request of the industry, in order to examine whether measures should be renewed for another five
years”, IA, p. 11.
4 Under the basic regulations, importers may claim a refund of all or part of the duties paid if certain
conditions are met. It is claimed that commission services provide insufficient information to importers
about how and when to apply for a refund of duties. In addition, decisions regarding refund applications
are currently not published in the Official Journal and refund claims are not sufficiently streamlined.
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- circumvention practices (for example, slight modification of the products or their
misclassification in order not to pay the duty) which, according to the Commission, are not
sufficiently deterred in the current system, and trade distortive subsidisation and raw
material distortions in third countries. The IA indicates that the current EU TD system does
not provide any means of dissuading third-country governments from providing such
subsidies to their companies and that the ‘lesser duty rule’ applied by the EU amplifies the
problem;

- the poor quality of the submissions of interested parties in trade defence investigations,
which results from the limited time allowed for replying to the relevant questionnaires and
to their complexity, and the low level of participation of EU importers and downstream
users/consumers in TD investigations;

- the difficulties for SMEs to access trade defence procedures because of their cost and
complexity;

- the impossibility under the current rules to modify the level of the duty imposed
following an expiry review5;

- the reimbursement of duties collected during the review period, when the review
investigation shows that the duty should be repealed6;

- the unjustified benefit from trade defence measures for EU industry involved in
anticompetitive behaviour;

- the inadequate consideration of global value chains: ‘Current legislation (in line with WTO
law) defines as Union industry only companies that physically produce in the EU, depriving
the final stage importers of their label of ‘domestic ‘union’ producer’’7;

- the time taken from the onset of injury to imposition of measures: according to the IA,
among peer countries which use TDIs, the EU takes the longest time to impose provisional
measures.

- the duration of TDI measures: measures normally remain in force for five years but may be
prolonged following an expiry review for another five years. There is no limitation on the
number of expiry reviews and hence there is no limit to the overall duration of TD measures.

- the review of certain provisions in the basic regulations, in order to put them in line with
WTO dispute settlement rulings and ECJ jurisprudence.

Four other problems are also mentioned in the IA, but the Commission indicates that these will
not be pursued further under this initiative, giving explanations for that choice. These problems
are:  that uncertainty about whether TD measures will expire is considered to be prolonged
unnecessarily, because of the non-publication of the application for the initiation of an expiry
review; that non-confidential versions of TD complaints and submissions provide sub-optimal
information; that interests of workforce, and EU employment, can be poorly protected in cases
where management chooses not to file an anti-dumping or anti-subsidy complaint (possibility
for trade-unions to file a complaint) and that some stakeholders claim that the EU’s duty

5 Under the current rules, as a result of the expiry review initiated at the end of the normal five year
duration of trade defence measures, measures can either be maintained at the same level or repealed, but
not modified. Expiry reviews do not therefore always fully take into account market developments that
have occurred after the imposition of definitive measures in the original investigation, and this is
particularly true in the case of a second or third expiry review where ten or more years will have lapsed
since the original investigation.
6 The current rules do not foresee the reimbursement of the duties collected during the review period, even
if it is decided that the measures should be repealed, a situation which importers in particular find unfair.
7 Summary of the IA, p. 4.
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collection system provides insufficient disincentives against dumping or subsidization of
exports to the EU.

The IA includes clear explanations as to the functioning of the TDIs and the specific features of
the EU system as compared to the WTO minimum requirements. A flow chart of a typical anti-
dumping investigation is included in Annex II and quantitative statistics on the number of anti-
dumping and anti-subsidy investigations at EU and WTO level, and by sector are included in
Annex I.

However, the IA does not appear to contain examples of how the WTO plus features of the EU
system (the ‛lesser duty rule’ and the ‛union interest test’) are implemented in practice, and the
procedural explanations given are very general and do not ‛speak’ to a non-specialist. Also, the
problems identified as to the effectiveness and efficiency of the current system could be better
evidenced and no distinction seems to be drawn between actual problems identified by the
Commission in its day to day use of TDIs and concerns raised by specific stakeholders. In this
respect, clearer indications on the importance and magnitude of the identified problems should
have been given, in particular in light of the conclusions of the evaluation study, which
indicates that ‛the evidence assembled in this study suggests that the protection given by EU
TDI is on the whole effective and reasonably well calibrated, although the protection is
moderately greater than what would be required to offset injury, even with the application of
the lesser duty rule’8. The views of the Member States and relevant stakeholders on the
identified problems could also have been better expressed.

The problem definition section does not include a baseline scenario describing how the
situation would evolve without further action at EU level. However the ‘no change’ option is
among the options assessed in the IA.

 Objectives of the legislative proposal

In line respectively with the provisions of the Treaty on the Functioning of the European Union,
the 2020 strategy of which trade is a core component, and the objectives of EU TD policy, the
general objectives of the proposal are threefold:

a) to contribute to free and fair trade in the world;
b) to contribute to economic growth, consumer benefits and labour effects;
c) to restore fair trading conditions.

The specific objectives derived from these are as follows:

a) to create a trading environment in which EU industries (and by implication their workers) are
able to compete on the basis of their genuine competitive advantages and make sure that they
can make full use of the instruments legally at their disposal to restore a level playing field;

b) to allow users and consumers to benefit from imports based on the genuine competitive
advantages of foreign suppliers;

c) to increase confidence and awareness in the EU's TDI system among all stakeholders,
including among small and medium enterprises;

d) to improve the level of cooperation of all stakeholders concerned in TDI proceedings;
e) to preserve the existing balance of interests between producing and importing interests.

8 IA, p. 61.
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These are further translated into a number of detailed operational objectives:

a) to increase transparency and predictability;
b) to prevent retaliation;
c) to ensure effectiveness and enforcement;
d) to facilitate cooperation;
e) to optimise review practice;
f) to increase legal certainty (codification)9.

 Range of the options considered

Three policy options were considered by the Commission. No information is provided in the IA
as to whether other options were discarded at an early stage. It would appear from Annex VI of
the IA, which contains the draft minutes of the last meeting of the Impact Assessment Steering
Group, that a fourth option was originally examined, but no trace of that fourth option can be
found in the published IA.

Option 1 (baseline): no changes to the existing situation:. ‛Taking no action would mean
maintaining the existing balance of interests between the various stakeholder groups and the
strengths and weaknesses of the existing framework exactly as they are now’10. According to the
Commission, this policy option would leave the identified problems unresolved and therefore
must be considered ‛as a purely analytical construct’11.

Option 2: specific interventions for each individual problem identified with alternative
solutions in a limited number of cases

Option 3: a package of precisely those specific interventions examined under option 2 with an
overall positive impact and which do not change the balance between producing and importing
interests:
This option includes among other things: a proposed pre-disclosure to interested parties around
three weeks before the imposition of provisional measures; an advance notice of the non-
imposition of measures; the ‛three weeks shipping clause’ (grace period when duties are not
imposed, the alternative examined under option 2 being a six weeks shipping clause); the
publication of guidelines on specific key concepts (union interest test, the choice of the analogue
country, the calculation of the injury margin and expiry reviews); ex-officio initiations in order
to combat threats of retaliation and a related obligation to cooperate in ex-officio investigations
(an alternative under option 2 was an obligation to cooperate with sanctions in case of non-
cooperation), ex-officio investigations in cases of circumvention; inapplicability of the lesser
duty rule in cases of structural raw material distortions or subsidisation; an extension of the
time-limits for parties to reply to questionnaires, the simplification of refund procedures;  the
reimbursement of duties in expiry reviews leading to a repeal of measures; and the
improvement of the SME heldpesk.

9 IA summary, p. 4-5.
10 IA, p. 26.
11 IA, p. 26.
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The following options which were examined under option 2 were not retained under option 3:
taking into account of the interests of EU producers who have outsourced production12,
introducing a limit on the duration of measures; and lowering the standards for initiations as
well as for the conduct of investigations in order to impose measures earlier.

Option 3 is the Commission’s preferred option.

The Commission explains that ’a package including all individual interventions would
significantly change the underlying principles of the EU’s current TDIs and also change the
balance between producing and importing interests and is therefore not analysed further’13.

 Scope of the Impact Assessment

The IA includes a detailed assessment of the impacts of each specific intervention proposed as
well as of the baseline scenario. The Commission indicates that the assessment ’is based to a
large extent on Commission services’ own analysis and practical experience, on the results of
the public consultation of stakeholders, and on the independent evaluation study’14.

The Commission explains that the overall economic impact of any of the options, as compared
to the total economic activity in the EU, is very limited (trade defence measures affecting only a
small share of imports)  and that the impact of any of the options on overall trade flows would
only be marginal. Social and environmental impacts are also considered to be very small.
Consequently, the analysis of impacts focuses on the impact that the interventions examined
would have for the stakeholders concerned and in particular on EU producers and importers.
The impact on consumers is not discussed and the impact on SMEs is only briefly mentioned
under the proposal, specifically in relation to the reinforcement of the SME helpdesk. The
impact of the other interventions on SMEs is not assessed, the Commission indicating only that
’SMEs will also benefit from many other proposals, e.g. longer time limits for users or
facilitating refund procedures’15.

The impact of the various proposals is examined individually under option 2 and then as a
package under option 3. Options are then compared in terms of their effectiveness in meeting
the policy objectives. The Commission indicates in that respect that ’since it lacks coherence,
option 2 would not make a significant contribution to achieving the general objectives and that
the individual approach also bears the risk of creating imbalance between producing and
importing interests’, while the preferred option, option 3, ’responds to all the specific objectives
and makes a significant contribution to achieving all the general objectives’16.

The assessment of impacts is mostly of a qualitative nature. The Commission Impact
Assessment Board (IAB) requested in its opinion that the IA provide greater quantitative
indication of the magnitude of the expected impacts (including on administrative burdens,
length of procedures and trade in the affected sectors). This recommendation appears not to

12 The Commission indicates in that respect that “changing the current definition of the Union industry by
including producers who have outsourced production was one of the main issues, besides changing the
scope of the Union interest test that led to the failure of the green paper exercise in 2007”, IA, p. 18.
13 IA, footnote 39, p. 26.
14 IA, p. 30.
15 IA, p. 38.
16 IA summary, p. 6.
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have been followed. For example, the Commission indicates that the reimbursement of duties
collected during expiry reviews in case of termination of the duty ‛represents a significant
increase of administrative burden for the national custom authorities’17 but this increase is not
quantified. The IA also mentions that while the overall economic impact of this initiative would
be small, “the economic impact of option 3 for a specific sector or industry concerned may be
significant. It would have some impact on trade flows, on consumer benefits and also on
labour”. However, these impacts are not quantified.

 Subsidiarity implications

The proposal is based on Article 207 TFEU which states that ‛measures to protect trade such as
those to be taken in the event of dumping or subsidies’ shall be based on the uniform principles
of the Common Commercial Policy. Since the Common Commercial Policy is an exclusive
competence of the EU, under Article 3.1 (e) TFEU, the subsidiarity principle does not apply to
the present initiative.

 Budgetary or public finance implications

The proposal has implications for the Union budget: the non-application of the ‘lesser duty rule’
in cases of structural raw material distortions or subsidisation will in some cases lead to higher
duty levels and is thus revenue enhancing, while the reimbursement of duties collected during
an expiry review in case of termination of the measures represents an expense for the Union
budget. In both cases, the Commission says that quantification is difficult, since any revenue or
expense depends on the circumstances of each case18.

 Stakeholder consultation

A public consultation on the modernisation of TDIs was undertaken from 3 April to 3 July 2012,
the results of which are detailed in Annex V of the IA. 310 replies were received from a wide
range of respondents (business associations at European and national levels, European
industry, importers, governmental authorities etc). There was a very strong predominance of
Union producers (almost 70 per cent of the replies against 10 per cent for importers). The
Commission indicates that ‛nevertheless the replies from importers’ associations represent a
very high number of importing companies’19.

In addition to the public consultation, the Commission also organised a conference on the
modernisation of TDIs in May 2012, which gathered around 200 stakeholders. The Commission
says that Member States were kept regularly informed through interventions in the Council
working party on trade questions and the Council’s Trade Policy Committee and that DG Trade
participated in several conferences organised at national level.

The IAB requested that the report make better use of the results of the public consultation,
taking into account the contrasting interests of the different stakeholders involved and the
sharp differences in the number of responses from different stakeholder groups. In light of the
above, it recommended in particular that the report should avoid drawing conclusions on the

17 IA, p. 38.
18 Proposal, p. 4.
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basis of the overall share of respondents favouring or opposing a measure and called for the use
of more disaggregated data. Nevertheless, the choice of the preferred measures still appears to
rely heavily on the responses to the public consultation and the Commission does not seem to
have made use of more disaggregated data.

 Quality of data, research and analysis

The evidence underpinning this IA largely relies on the Commission’s experience with TDIs, on
the evaluation report prepared by outside consultants (BKP Development Research&Consulting
GmbH) on the performance, methods, use and effectiveness of the EU TD system, and on the
results of the public consultation.

The IA makes a clear and detailed presentation of the policy context and of the specific features
of the EU TD system, complementing it with a considerable amount of quantitative statistics on
TDI application and use. However, it makes a rather unconvincing presentation of the
identified problems and does not substantiate them with enough concrete evidence and/or case
studies. The magnitude of the problems remains unclear and the opinions of the different
stakeholders on the identified problems and options could have been better reflected. The views
of the Member States actually appear to be completely absent from the IA. A quantification of
the magnitude of the expected impacts on administrative burdens, length of procedures and
trade in the affected sectors is also lacking.

 Commission’s Impact Assessment Board

The Commission's Impact Assessment Board (IAB) delivered its opinion on the draft IA on 5
December 2012, in which it asked DG Trade to provide more information on the overall policy
context of the proposal; to substantiate the problem definition and better present it; to modify
the design of the options and improve their presentation, notably by including alternative
options to address individual problems; to better assess and compare impacts, notably by
providing greater quantitative indication on the magnitude of the expected impacts and by
being more explicit on the advantages and disadvantages of the measures for all stakeholders
concerned including consumers and SMEs; to better utilise stakeholder views and to add
several annexes relating among others to the result of the evaluation and illustrating current
TDI procedures.

While many of these recommendations have been addressed, the IA still contains some
weaknesses regarding the problem definition, quantification, the impact of the measures on
consumers and SMEs or the use of stakeholder views.

 Coherence between the Commission's legislative proposal and IA

The IA and the Commission proposal appear to correspond for all measures except the ’pre-
disclosure’ and ’shipping clause’, where the proposal uses in both cases a two-week framework
instead of a three-week framework in the IA.

19 IA, p. 6.
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