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Initial appraisal of a European Commission Impact Assessment

European Commission proposal for a Directive on
Actions for Antitrust Damages

Impact Assessment (SWD (2013) 203 SWD (2013) 204 (Summary)), for a
Commission Proposal for a Directive of the European Parliament and of the

Council on certain rules governing actions for damages under national law for
infringements of the competition law provisions of the Member States and of

the European Union (COM (2013) 404).

 Background

This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment (IA) accompanying the proposal for a Directive on Actions
for Antitrust Damages, submitted on 11 June 2013.

The European Court of Justice (ECJ) ruled more than a decade ago that all individuals must be
entitled to claim compensation for any harm caused from a breach of EU competition rules.
However, many victims do not have an efficient mechanism to assert this right.

In order to address this issue, the Commission launched a Green Paper on damages actions for
breach of the competition rules, which investigated the main obstacles to effective
compensation1.  The European Parliament adopted a Resolution2 calling on the Commission to
complete a White Paper3 on specific measures that would enable the effective exercise of the
right to compensation. This was accompanied by an earlier impact assessment.

In June 2011, the ECJ, in the Pfleiderer4 case, ruled that, in absence of EU law, national courts
must determine whether the disclosure of leniency-related evidence should be admissible in
actions for damages. This is evidence that has been handed over to the competition authority by
a member of a cartel who has agreed to co-operate with a view to obtaining a more lenient
outcome. The ruling has the potential to create a wide variety of approaches, across the Member
States, in the administration of actions for damages.

1 COM(2005)672.
2 T6-0152/2007.
3 COM (2008)165.
4 Case C-360/09 Pfleiderer AG v Bundeskartellamt [2011] ECR I-5161.



PE 514.075 November 20132

 Identification of the issue at stake

The IA attempts to deal with a large number of issues. Their presentation makes it difficult to
ascertain which the most pressing issues are. A clear definition of the exact problem is missing
in a number of cases, requiring the reader to extrapolate the problem from a series of
statements. Much of the analysis is discussed in relation to the possible actions to improve the
current situation, in some cases pre-empting the choices made, rather than giving the reader a
clear impression of what the current situation is. However, the IA does succeed in making clear
that there are a number of issues which require attention. These include the following.

The interaction between public and private enforcement remains unclear under the current
legal framework. Public enforcement is the application of the competition rules by the
Commission and National Competition Authorities (NCAs), whereas private enforcement
involves private persons using the directly enforceable rights which flow from Article 101 and
Article 102 TFEU before national courts. Both ought to work as complementary tools. The IA
describes the smooth interplay between public and private enforcement as being low. However,
this point is not dealt with more extensively.

The aftermath of the Pfleiderer case. The current legal uncertainty regarding the admissibility
of leniency documents, following the ruling of the ECJ, is undesirable, as it is likely to dissuade
cartel members from participating in leniency programmes. This will have an impact on all
stakeholders, as the vast majority of cartels are discovered through the leniency programme.

Legal uncertainty and risks for public enforcement. This problem is linked to the previous
point. As national courts rule on the admissibility of leniency documents, some Member States
will emerge as favourable towards different parties, which can lead to the cherry-picking of
jurisdictions in which to bring actions for damages. Furthermore, as time progresses, there is a
risk that the application of the EU right to compensation will diverge, as individual Member
States build their own jurisprudence.

The current legal framework for damages is ineffective. Victims experience difficulties in
accessing the evidence needed to prove a case, as well as through not having access to collective
redress mechanisms. Consumers and undertakings struggle with the lack of:
 a passing on defence (a defence against a direct purchaser's damages claim, relying on

evidence showing that the overcharge resulting from a cartel was passed on – fully or
partially - by the direct purchaser to its own customers further down the distribution
chain);

 consistency in the binding nature of NCAs' decisions (only Germany recognises the
decisions of other Member States' NCAs);

 legal certainty regarding limitation periods (in many Member States there is no special
limitation period for actions for damages. This limits victims to acting within the ordinary
limitation period before a competition authority renders an infringement decision and can
form an important obstacle preventing follow-on action from being instituted);

 guidelines for calculating damages; and
 rules concerning the costs of damages.

The IA concludes that the problem with the current legal framework leads to ineffective
enforcement of the competition rules and to defendants suffering a cost disadvantage.
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The current legal framework could endanger the proper functioning of the internal market.
The vast majority of antitrust damages cases are brought in only three Member States (United
Kingdom, Germany and the Netherlands). This would suggest that the law is not being
enforced equally and open undertakings to different levels of risk depending on which Member
States they are active in.

The IA is concerned that this will affect the freedom of establishment, the free movement of
goods and the freedom to provide services, although this proposition is not conclusively
proven.

Costs. The costs of infringements are currently borne by the victims. In particular, this
negatively affects SMEs and consumers. The IA notes that the lack of empirical data makes it
impossible to quantify the amount of harm, but estimates that it is between 13 billion euro and
(over) 37 billion euro a year.

The IA mentions some possible causes of these problems, such as divergences among Member
States: 'The marked differences (described as ‘astonishing diversity’ in the 2004 Comparative
Study) continue to exist [in Member States] in relation to many of the topics to be addressed in
this policy initiative... The described differences have even increased since 2004.' (IA, pp. 16-17)
Furthermore, it is worth recalling the information asymmetry between victims and infringers of
EU competition law (IA, p. 27), which is key to the underlying concept of an unfavourable
risk/reward balance for victims (IA, pp. 18 and 27).

 Objectives of the legislative proposal

The two primary objectives of this proposal are: (1) to find a balance between strong public and
private enforcement of the competition rules, and (2) to ensure that victims of breaches of the
competition rules have access to effective mechanisms to obtain full compensation.

The IA contains the following specific objectives: (1) the protection of effective public
enforcement, (2) full compensation, (3) greater awareness of the rules and deterrence, increased
enforcement and improved compliance, (4) full access to justice, (5) appropriate and efficient
use of the judicial system, (6) a more level playing field and increased legal certainty for
businesses operating throughout Europe, (7) providing benefits for SMEs, and (8) stimulating
economic growth and innovation.

In some cases, the description of these objectives is essential to understanding their actual
meaning. For example, the objective of full compensation includes the 'need to avoid over-
compensation: measures put forward as a result of this initiative should not lead victims
systematically receiving damages higher than the entire loss suffered.' (IA, p. 26) The same
reasoning applies to the 'full access to justice', which 'should be facilitated, while at the same
time putting in place safeguards to avoid abusive litigation'. (IA, p. 27)

Interestingly, the IA does not set explicit operational objectives, which could have matched the
causes of the problems and might have helped in monitoring the policy.
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 Range of the options considered

The IA considers the following options, without clearly prioritising the importance of their
building blocks.

Policy Option 1: Baseline scenario.
This option involves taking no further action at EU level in the field of antitrust damages. There
was some support for this option during the public consultation.

Characteristics common to Options 2, 3 and 4.
The following elements appear identical in options 2 and 3 and are based on the White Paper.
Option 4 presents a non-legislative approach to achieve the same result.5

o The awarding of full single damages.

o A limitation on the liability of the immunity recipients from claims by direct and
indirect contractual partners.

o Standing (i.e. permission to appear as a party before the court) to be permitted for
indirect purchasers.

o A passing on defence, as well as a rebuttable presumption in favour of the indirect
purchaser who passed on the extra cost associated with the cartel.

o The final decisions of NCAs to have binding effect in all Member States.

o A specific limitation period for actions for damages that relies on an infringement
decision of the competition authority.

Options 2, 3 and 4 have the following specific content.

Option 2: Adopting the White Paper's suggested measures through a legislative instrument.
In addition to the above, option 2 also considers the introduction of two different collective
redress measures (opt-in group action and representative actions), although the difference
between the two is not expanded upon. There would be a rebuttable presumption regarding
fault once the infringement has been established, unless the infringer can prove the
infringement was due to excusable error. There would not be any presumption that cartels have
caused harm. This option also provides protection from disclosing corporate statements (private
documents relating to the internal running of the undertaking made in the context of the
leniency programmes).

Option 3: Legislative proposal based on the White Paper and additional safeguards.
Option 3 would also contain rules on the access to files from the competition authorities.
Corporate statements and settlement submissions (where undertakings acknowledge their
infringement and request the authority a simplified procedure and a reduction of the fine)
would not be disclosed. It would allow the disclosure of documents that were especially
prepared for the purpose of public enforcement proceedings, once these proceedings are
complete. This option considers the introduction of a rebuttable presumption of harm in cartel
cases. Finally, it would contain measures to facilitate consensual dispute resolution.

5 This is a simplified presentation of the main features of the options. The full details may be found in the
IA, pp. 31 to 37.
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Option 4: Non-regulatory measures
This option would involve no legislative action, but instead would suggest a range of useful
solutions and best practice, based on the experiences of the Member States. Besides the elements
common to the other options described above, there would be rules on access to evidence as
well as a rebuttable presumption of harm in cartel cases similar to the ones in option 3.

The current analysis does not consider options which were discarded in the IA for the White
Paper, as they were either not effective or had an unsatisfactory cost/benefit ratio (IA, p. 31).
These included an opt-out class action, by which 'some victims were allowed to claim damages
on behalf of all injured parties except those that expressly opted not to be represented’ (IA, p.
76) and multiple damages, existing for example in the US, where a successful claimant may
obtain a very high award (IA, footnote 108, p. 61).

 Scope of the Impact Assessment

Preferred option

Every option was assessed under twelve criteria, which provide a framework against which the
options could be compared. These criteria were: ensuring full compensation of the entire harm
suffered; the protection of effective public enforcement; increased awareness; enforcement;
deterrence and legal certainty; access to justice; efficient use of the judicial system; a more level
playing field; positive impacts on SMEs and consumers. The analysis is complicated by the
desire of the Commission to achieve so many objectives. In terms of costs, the criteria analysed
included: litigation costs; administrative burden; error costs; and implementation costs. Much of
this proposal would have an effect on society, as well as the economy, by ensuring effective
redress, fair competition and the proper functioning of the internal market6.

The assessment contains detailed qualitative analysis. It was not possible to carry out empirical
quantification. As far as the Commission was aware, no other jurisdiction had passed a similar
law, making it impossible to carry out a jurisdictional comparison.

The Commission concluded that option 3, combined with non-binding guidelines on the
quantification of damages, and would be the most suitable option to pursue. Although
impossible to foresee the result completely, the Commission expects that there will be an
increase in compensation awarded. Assuming this will lead to a 5.0 per cent reduction in the
number of cartels, the negative consumer welfare impact of such infringements could be
reduced by 1.32 to 3.45 billion euro per year.

In comparing options 2 and 3, the options most likely to meet the proposal's objectives, the
Commission considered option 2 to be the stronger of the two. Option 2 would be better than
option 3 because it represented a more efficient use of the judicial system and would place
SMEs and consumers in a stronger position, thus improving the private enforcement of the
competition rules. The IA claims, however, that option 3 is more balanced, as it offers stronger
protection to public enforcement, by covering both leniency and settlement schemes.

Logically, with this balanced approach, there is no indication as to which group of victims is
likely to benefit the most from this proposal. The tables contained within the IA, detailing the
potential benefits of each option, are helpful in this regard. This is a possible area to be further
analysed in an evaluation of the proposal.

6 T6-0152/2007.



PE 514.075 November 20136

 Subsidiarity / proportionality

The IA states that the Commission 'considers that action at EU level along the lines of the
preferred option would respect the principle of subsidiarity since there is a clear need for and
added value in such action. The preferred option is also fully in line with the principle of
proportionality, both as regards its general approach and the content of the individual
measures envisaged' (IA, p. 66).

The IA acknowledges that some stakeholders suggested that action should not be taken at EU
level 'on grounds of general inappropriateness for EU action in an area that is mostly governed
by national substantive and procedural rules' (IA, p. 32).

The legal bases of this proposal are both Articles 103 TFEU and Article 114 TFEU, i.e. a
competition and an internal market legal basis. The internal market is an area of shared
competence, where subsidiarity applies. The Lisbon Treaty states that 'the competition rules
necessary for the functioning of the internal market' are an area of exclusive European Union
competence (Article 3(1)b TFEU), where therefore subsidiarity does not apply.

No reasoned opinions have been submitted on this proposal by the Member States’ national
parliaments.

 Budgetary or public finance implications

The proposed Directive does not appear to have any budgetary implications.

 SME test / Competitiveness

The comparison of the options included an analysis of the impact of each option on SMEs and
consumers. However, the preferred option (option 3) did not score highest in this regard. An
analysis was carried out on whether each option would stimulate the economy and innovation.
The preferred option scored joint highest.

 Simplification and other regulatory implications

The EP Resolution which initiated the White Paper on this matter recognised the importance of
collective redress. The EP Resolution and the IA favour a separate horizontal EU framework on
collective redress.

A proposal for a European horizontal framework for collective redress is currently at a
preparatory phase before the Parliament7.

 Quality of data, research and analysis

There is evidence of extensive research having gone in preparation of the Commission text. The
IA reflects the nuances of the difficulties encountered by those trying to claim damages. The
data comes mainly from extensive research carried out by the Commission. However, there is
very little evidence of drawing on the experiences in the Member States. Mainly three countries
- the United Kingdom, Germany and the Netherlands - are given as examples.

7 COM (2013) 0401.



PE 514.075 November 20137

Whilst the quality of the analysis is good, its presentation is somewhat confusing. It is
particularly hard for a non-expert to follow. There is evidence and analysis of discarded options
throughout the report, which would have benefitted from being discussed more fully at the
options stage.

 Stakeholder consultation

The use of the data and opinions collected from the stakeholder consultation was the strongest
aspect of this IA. They suffuse the text and are used to support the arguments made. The
stakeholder consultation received 300 responses from a wide variety of stakeholders and over
18,000 replies from citizens voicing their opinions as consumers. 15 Member States also replied.
While consumers largely demanded a binding collective redress mechanism, the majority of
business respondents were opposed.

 Monitoring and evaluation

The Commission will continue to monitor the competition legal framework to analyse any
claims for damages arising. It will also monitor the transposition of the Directive in the national
law of the Member States, which must be completed before an ex-post evaluation can be carried
out. Dialogue with stakeholders will continue, particularly to ensure that no undertakings are
wrongly paying damages.

The evaluation will use the following indicators: the extent to which victims effectively obtain
compensation and the optimisation of the interaction between private and public enforcement;
and whether there are increased instances in which competition law infringers pay damages, by
monitoring the overall number of actions for damages brought before national courts and the
number of Member States where actions for damages are brought.

 Commission Impact Assessment Board

The IA addresses specifically the issues raised in the first opinion of the Impact Assessment
Board. The first opinion voiced concerns over the definition of the problem, the reporting of the
opinions of the stakeholders, the objectives of the initiative, the similarity between options 2
and 3, the analysis of the impact and the comparison of options, and the criteria that would be
used for monitoring.

Although the Impact Assessment Board issued a second favourable response, a few weaknesses
highlighted in their first opinion still remain. In particular, the problem definition and the links
between the problems and the objectives could be strengthened.

 Coherence between the Commission's legislative proposal and IA

The IA and the proposal seem to correspond, as the proposal is clearly based on the preferred
option.
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