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Initial appraisal of a European Commission Impact Assessment

European Commission proposal on measures facilitating
the freedom of movement of EU workers within the EU

Impact Assessment (SWD (2013) 149, SWD (2013) 148 (summary)) for a Commission
Proposal for a Directive of the European Parliament and of the Council on measures
facilitating the exercise of rights conferred on workers in the context of freedom of

movement for workers (COM (2013) 236 final)

 Background

This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment accompanying the above proposal, submitted on 26 April
2013.

The free movement of workers is one of the four fundamental freedoms set down in Article 45
TFEU and codified in Regulation (EU) No 492/ 20111. Despite both legal instruments being
directly applicable in Member States, obstacles remain for European citizens working outside
their country of origin. The Monti Report2 highlighted the problem that, despite the internal
market for workers being a legal reality, many practical constraints remain.

The Commission has identified the better functioning of the EU labour market as key to a job-
rich recovery for the Union and launched this legislative proposal to support the rights of EU
migrant workers throughout the EU and to overcome the shortcomings identified in the
implementation of Regulation 492/2011. Increased awareness and implementation of workers'
rights would help to achieve the ‘smart, sustainable and inclusive economy’ envisaged by the
Europe 2020 strategy. The European Parliament has also called for action to ensure that
workers' rights are implemented correctly3.

The proposal in question is designed to boost the rights of EU migrant workers and their
families rather than other categories of mobile citizens. Posted workers are excluded, as they are
linked to the freedom to provide services, as are third country workers.

Free movement of workers should include the right not to be discriminated against, directly or
indirectly (unless objectively justified) in the following respects: when accessing employment,
in the conditions of employment, in accessing tax and social advantages, membership of trade
unions, in accessing training; in housing; and in education for children. The Commission's IA
indicates an important gap between the rights enjoyed in theory and those available in practice
in applying the free movement of workers and equal treatment of EU citizens, with
discrimination on the grounds of nationality being a persistent problem.

1 Regulation (EU) no 492/2011 of the European Parliament and of the Council of 5 April 2011 on freedom
of movement for workers within the Union, OJ L 141, 27.5.2011.
2 Report to the President of the Commission, 'A New Strategy for the Single Market at the Service of
Europe's Economy and Society', 9th May 2010.
3 Resolution of the Parliament on promoting workers’ mobility in the European Union,  16th  June 2011.
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 Identification of the issue at stake

The IA provides a good overview of the current status of free movement law at EU level and
the protection it provides, as well as a summary of current national practices in the fight against
discrimination. The description is further illustrated by detailed annexes.

The IA outlines three main problems which hinder the enjoyment of the free movement of
workers. Each problem was accompanied by a series of case studies to emphasise the point
made.

- Non-Compliance of Public Authorities with EU law and its effects on EU migrant
workers. This occurs through legislation by national, regional and local governments
not conforming to EU law or through misapplication of EU standards.  This may occur
because of a lack of understanding of EU law by national authorities but also because a
lack of political will and mistake.

- Non-compliance by employers and legal advisors with EU law (unable or unwilling
to apply EU law correctly). Experts and the Commission's investigation found this to be
a recurring problem, which the infringement procedure cannot act upon as it does not
cover private employers. This problem stems from unawareness and a lack of
understanding of the law, but may also be driven by a lack of willingness to comply.

- EU migrant workers not having access to information or the means to ensure their
rights. The IA includes research which demonstrates low levels of information
regarding where to source information on workers' rights in the host country, with
many citizens who had worked in another Member State stating that they had not been
made aware of their rights in the host country. The research found that there was no
clear point of reference if they encountered discrimination. Furthermore, many EU
migrant workers did not know what rights they enjoy. Many Member States lack any
form of redress other than through the courts, which is a costly and timely exercise.

The IA describes four main causes for the problem of discrimination based on nationality in
general.

- Unawareness of the rights available to EU migrant workers and the redress available to
them amongst citizens, legal practitioners and advisors, employers, social partners and
other organisations, employment services and even national authorities.

- Lack of understanding of EU law and lack of legal certainty, which stem from a
divergence of interpretation of the law by the Court, the Commission and the Member
States. Uncertainty arises from the complexity of the different legislation, as well as the
fact that national courts have sometimes applied national law without consideration for
EU law, and a lack of knowledge by citizens, the legal profession and different
associations of the rights that exist.

- Insufficient support for EU migrant workers to exercise their rights. The only
practical solution is to go to court, with little or no help from NGOs, trade unions and
other organisations. This is complicated, time consuming and costly. Potential claimants
can be deterred from bringing actions if the risk of losing is high.

- Protectionism and unwillingness to comply. Some Member States have developed
their own legislation without due consideration to the EU law. Despite knowing their
national law is out of step with EU, they are not subject to political pressure to change
their laws.

The Commission’s Impact Assessment displays certain weaknesses in the identification of the
issues at stake. The identification of the extent to which discrimination on the grounds of
nationality affects EU migrant workers is not abundantly clear. The statistics used to
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demonstrate the existence of the problem deal with a variety of issues, which makes it difficult
to draw conclusions regarding the extent of the problem. There is very little discussion of the
other factors that affect the free movement of workers, e.g. language barriers, bureaucracy
involved, etc., and how they interact with the factors identified in the IA. The comparison made
between the low cross-border mobility between EU Member States (according to the IA, in 2011
only 2.9% of the working-age European citizens lived in a Member State other than their own)
and the higher mobility within some other federal jurisdictions - such as United States, Canada
and Australia - does not appear to be entirely convincing, as the latter are usually single
countries sharing the same language.

The Commission's IA Board questioned why the current mechanisms established by the
Commission (Europe Direct Contact Centre, Your Europe Advice and SOLVIT) to increase
awareness of EU rules among EU citizens have not been sufficient to deal with the problem. The
IA still does not provide this information. Rather, it provides statistics that would suggest that
these mechanisms function rather well4.

 Objectives of the legislative proposal

The IA identifies the general objective of the proposal as ensuring equal treatment between all
EU citizens. Within this, it distinguishes two further specific objectives:

- Reducing discrimination of EU migrant workers on the grounds of their nationality,
thus contributing to the implementation of a fundamental right in practice and allowing
for a full integration of workers in the host Member State;

- Reducing the gap between the rights on paper and in practice thus helping achieving a
full and correct implementation of the existing legislation and allowing for a better
functioning of the internal market.

These specific objectives were further translated into the following operational objectives:
- Increasing awareness among citizens, employers, public authorities and other

stakeholders about the rights of EU migrant workers and their families;
- Improving legal certainty of the principle of non-discrimination and rights of EU

migrant workers;
- Supporting EU workers to exercise their rights.

 Range of the options considered

Policy Option 1 – Baseline scenario.
This option proposes a continuation of the status quo. At EU level, the Commission would
continue infringement procedures and utilise tools such as SOLVIT and EU-Pilot. At national
level, Member States would be compelled to comply with the EU law on the free movement of
workers. Information dissemination and schemes to ensure the protection of EU migrant
workers would be carried out on a voluntary basis by the Member States.

Option 1 was disregarded as the problems and underlying causes of the difficulties for EU
migrant workers would not be addressed, therefore affecting negatively migrant workers. The
Commission indicated that there would be no significant change in national authorities and
employers' behaviour.

4 The IA indicates that in 2011 the Europe Direct Contact Centre received around 1500 enquiries related to
free movement of workers, IA, p. 14.
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Policy Option 2 - Enhance the capacity of the national institutions to apply EU law correctly.
Through the adoption of common guidelines on legislation and jurisprudence, a Union-wide
approach could be achieved. It would not be binding on Member States, but would draw their
attention to the laws that need to be implemented.

Policy Option 3 - Commission Recommendation to Member States.
A general recommendation from the Commission would encourage national authorities and
social partners to establish information points and increase awareness of workers' rights. It
would not be binding on the Member States.

Policy Option 4 - Directive introducing support measures for EU migrant workers.
Each Member State would be required to transpose a directive which would provide measures
which would support the problems faced by EU migrant workers and allow them to better avail
of their rights. This could involve establishing national authorities or empowering current
national authorities to assist workers and employers to become aware of their rights.

Policy Option 5 - Directive introducing an enhanced protection for EU migrant workers.
This would build on option 4. It would oblige undertakings to prevent discrimination towards
their workers and to provide their workers with information regarding their rights. It would
provide for sanctions if employers failed in this obligation. It would ensure that workers were
not at a detriment if they decided to pursue a breach of their rights.

Discarded Options
The following options were discarded early on the process:

- The possibility of a new legal instrument prohibiting discrimination on the grounds of
nationality. This was discarded because it could still lead to legal uncertainty due to
different interpretations.

- The adoption of legislation which codifies the case law of the Court of Justice or
revising Regulation 92/2011. This was discarded because the objective of this proposal
is not to change the rights available, but to ensure they are enforced.

- The possibility of reversing the burden of proof was discarded because experts felt this
had not been effective in countries that had adopted this approach.

Preferred Options
The Commission concluded that a combination of Options 2 and 4 represented the best solution
and most efficient manner to solve the problems experienced, without unduly burdening SMEs.
However, it does not appear to assess the impact that the combined option will have.

 Scope of the Impact Assessment

With the exception of the baseline, all other options are assessed for their social impact, their
impact on stakeholders, for an improvement in promoting fundamental rights and the
awareness of rights. They were also analysed for their economic impact on national authorities
and enterprises. The analysis includes a very useful table, which tests the efficiency of each
option, highlighting the different effects on EU migrant workers, national authorities,
enterprises/ SMEs, and other stakeholders, such as NGOs and trade unions.

There is a marked difference in the approach taken to analysing the second and third options
when compared with the fourth and fifth options (the baseline scenario does not have any new
effects). The first two options are not binding, which makes effects harder to quantify. However,
when contrasted to the second set of options, it is clear that there is very little quantification of
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their impact. The analysis is often couched in rather speculative language which is not always
backed up with specific evidence (For example, ‘This option would have a positive impact on
fundamental rights, if the recommended actions are effectively taken up at national level.’, or
‘The social impact could be positive but it will depend on the degree of implementation in each
Member State’).

In contrast, Options 4 and 5 are analysed in a more in-depth fashion, drawing on current
examples in Member States and projecting future impacts based on statistical analysis. More
stakeholders have been considered. Option 4 considers the assertation of rights on a before and
after basis. Rather than stating that there will be a positive impact on fundamental rights, option
four and five identify which rights will be affected. The analysis builds on the experience of
Member States.

In terms of economic analysis, Options 2 and 3 do not contain quantified costs. However Option
4 draws on the budgetary experiences of the Irish, French and Swedish approaches (which are
further expanded upon in Annex 5). The implementation costs for the Member States will vary
depending on what systems are already in place. The effects of this option are quantified in
terms of medium and long term costs. Option 5 discussed the quantified expected impact of the
proposal, by drawing on the Swedish and French experiences.

The discussion is often quite imprecise and mentions the tasks that would have to be carried
out, rather than quantified costs. Option 4 includes an estimate that the expansion of the tasks
of national authorities to cover discrimination on the grounds of nationality would require no
more than a 5-10per cent increase in the workload (and related human resources) of these
organisations5. The possibility of increased court cases under Option 4 will result in higher legal
costs. Option 5 would have similar implications, as well as for the possible training of judges.

 Subsidiarity / proportionality

The principle of subsidiarity applies insofar as the proposal does not fall under the exclusive
competence of the European Union. The proposal is based on Article 46 TFEU which
‘establishes the Union's competence to issue directives or regulations setting out measures
required to bring about freedom of movement for workers, as defined in Article 45 TFEU’6.

There are no reasoned opinions from national parliaments relating to this proposal.

 Budgetary or public finance implications

The proposal is expected to have limited implications for the Union budget. ‘Expenses for an
evaluation study in 2015 are estimated to not exceed 0.3 million EUR and will be covered by
funds available from the budget line financing the free movement of workers, coordination of
social security systems and measures for migrants, including migrants from third countries.
Cots for human resources (0.131 million EUR p.a.) will be covered under heading 5 of the
Multiannual Financial Framework.’7 Implementation costs for the Member States, linked to the
setting up of supporting bodies or structures for EU migrant workers, are identified, but these
implementation costs will vary according to whether the Member States decide to create a new
structure or to confer the tasks set up by the Directive to existing bodies.

5 IA, p. 38.
6 IA p. 27.
7 Proposal p.14.
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 SME test / Competitiveness

The implications for SMEs are considered throughout the text. According to Table 58, Options 1-
3 would not impact on SMEs. Option 4 noted that it would be beneficial to SMEs, as there
would be increased legal advice available to them. Option 5 failed the Commission’s SME test,
as it would unduly burden SMEs, and was therefore not the preferred option of the
Commission.

 Quality of data, research and analysis

The IA appears to be based on extensive research. Analysis and advice was obtained from the
network of independent experts in the field of free movement of workers, resulting in a report
on the existing legal framework in each Member State and another detailing with the problems
in applying the current rules A study was undertaken by an external consultant9. Several
Eurobarometer surveys were also cited in the IA.

However, many of the statistics provided do not measure the same issue, making it difficult to
establish the exact prevalence of the problem being addressed.

The IA's annexes contain much empirical data on the movement of workers and their
destinations according to each Member State. These details are used throughout the IA.
Furthermore, the IA also contains examples of systems currently in place in Member States,
which could serve as possible models for implementing the proposal or as indicators of its
success.

A useful annex is provided detailing the current jurisprudence and definitions of the Court of
Justice, which is helpful for the non-expert reader.

Much of the analysis is qualitative in nature and focuses on the likely behaviour that each
option will induce in a variety of stakeholders (workers, employers, national authorities and
organisations).

 Stakeholder consultation

A public consolation was carried out between June and August 2011, which received 243
responses: 169 from citizens and 74 from various organisations. More than 50per cent of
citizens' responses were from just three Member States (31per cent Bulgaria, 11per cent Polish
and 10per cent French. It was thought that the high number of responses of Bulgarians was
linked to the EU210 restrictions. Responses from organisations were more evenly distributed,
with 27per cent representing trade unions, 17per cent NGOs, 15per cent national authorities,
and 23per cent employers'.

The views of the stakeholders and Member States do not permeate the text.

8 IA p. 42.
9 Study to analyse and assess the impact of possible EU initiatives in the area of freedom of movement
for workers, in particular with regard to the enforcement of current provisions, by Ramboll; Thematic
report "Application of Regulation 1612/68", January 2011, Eurobarometer no.337"Geographical and
Labour Market Mobility" June 2010, Eurobarometer no 363, "Internal Market Awareness, Perception and
Impacts" September 2011.
10 Restrictions on the free movement of workers from Bulgaria and  Romania, due to be lifted at the end
of  2013.
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 Monitoring and evaluation

It is proposed that the success of the proposal will be monitored through a number of
quantitative and qualitative indicators:

- the number of complaints the Commission receives and the number of infringement
procedures initiated;

- the reports produced by the supporting bodies in the Member States and reports from
the experts on free movement of workers;

- the changing attitudes of citizens towards free movement and its obstacles (as reported
by Eurobarometer surveys.

However, the Commission indicates that these indicators will be treated cautiously, as the
number of complaints on the grounds of discrimination may give an indication of the extent of
discrimination but may also conceal the existence of victims who do not make a complaint, or
inversely a high number of complaints before national courts could just as well indicate that
awareness raising actions have been effective. The Directive will be evaluated by the
Commission five years after the deadline for transposition.

 Commission Impact Assessment Board

The Commission’s IA Board, in its opinion of 6th June 2012, asked DG EMPL to clarify a series
of issues. The IA does not indicate whether or not the comments were considered.

The IA Board requested that there would be better definition of the problems the initiative
sought to address, in particular the size of the problem, the nationality of those most affected
and why current mechanisms are not working. Details on nationality are contained within the
IA report. It furthermore called for an explanation on the interaction of this proposal with
current related EU legislation. Although related legislation is listed, the relationship between
the proposal and the existing law is not expanded upon.

The Board asked for more consideration of possible combinations of options and an expansion
of the measures discarded. It also called for a more detailed description of the mechanics of
each option and a more detailed depiction of the preferred option. These recommendations
appear to have been addressed, but more detailed explanations on the preferred combination of
options 2 and 4 could have been given.

 Coherence between the Commission's legislative proposal and IA

The IA concluded that its preferred option is a combination between Option 2 and Option 4.
The proposal and the IA appear to correspond.
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