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Initial appraisal of a European Commission Impact Assessment

European Commission proposal to improve the
Regulation on Shipments of Waste

Impact Assessment (SWD (2013) 267, SWD (2013) 268 (summary)) accompanying a
legislative proposal and additional non-legislative measures to strengthen the

inspections  and enforcement of Regulation (EC) No 1013/2006 of the European
Parliament and of the Council of 14 June 2006 on shipments of waste (COM (2013) 516)

 Background

This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment accompanying its proposed measures to strengthen the
enforcement and improve inspections under the Regulation on the Shipments of Waste (WSR),
submitted on 11 July 2013.

EU legislation has been adopted to cover a wide variety of issues relating to the transport of
waste. This includes the Waste Framework Directive 2008/098/EC (WFD), the WSR and a
number of directives governing waste from packaging, and electrical and electronic equipment
(WEEE). The WSR prohibits the exporting of hazardous waste to countries outside the OECD
and all waste for disposal outside the EU/EFTA.  It transposes the corresponding provisions of
the United Nations' Basel Convention on the control of the trans-boundary movement of
hazardous waste. The WSR requires that all waste exported out of the OECD area is treated in
an environmentally sound manner.

However, inspections have shown that approximately 25 per cent of waste shipments within
the EU do not comply with the WSR1. In practice, much of the EU's waste is exported illegally,
often to destinations outside the Union which do not comply with the required environmental
standards. While Article 50 of the WSR requires Member States to ensure that effective
inspection systems and spot-checks are put in place, controls are left to the Member States’
discretion and there are no detailed provisions on how these inspections are to be carried out.

In 2001, the European Parliament and the Council adopted a Recommendation on the minimum
criteria which the Member States should attain when planning and carrying out environmental
inspections2. The Commission's 2007 Communication on the review of the Recommendation
stressed that the Recommendation did not contain actual criteria for the inspection of waste
shipments. It therefore concluded that legally binding requirements for the inspection of certain
installations or activities should be introduced in sectoral pieces of legislation, including specific
legally-binding rules for inspections of waste shipments.

1 IA, p. 9.
2 OJ L 118, 27.04.2001, p. 41.
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In response, in 2010, the Council invited the Commission to consider strengthening the EU
requirements on inspections and spot-checks carried out under the WSR, in order to better fight
illegal waste shipments. It also invited the Commission to propose the development of
additional measures to boost the enforcement of the WSR.

The Commission has also addressed the prevention of illegal waste shipments in its Roadmap
to Resource Efficiency and its Raw Materials Strategy Initiative. The inclusion of the issue of
illegal waste shipment in these documents, highlights the important link between the waste
management sector and the availability of raw materials.

 Identification of the issue at stake

The level of implementation of the WSR varies greatly between Member States. This has led to a
wide variety of different standards of inspection across the Union, which in turn has led to
’port-hopping’ (i.e. transporting waste to the port with the lowest level of inspection for
shipment). The main problem arising from this misapplication of Regulation is a high level of
illegal shipments of waste.

A 2009 Report by the European Environment Agency3 on waste found that reported cases of
illegal shipments only represent a fraction of the actual volume of illegal shipments. A 2011
study found that if only one per cent of all waste shipments were illegal, the total tonnage of
illegal waste shipments would amount to 2.8 million tonnes per year4.

The Impact Assessment details two major consequences of illegal shipping:

 Environmental and Health Impacts
The objective of the WSR is to protect the environment by imposing safe practices when
shipping waste. The incorrect disposal of such waste leads to hazardous elements entering the
soil, water table and the air. By illegally exporting waste, EU Member States are contributing to
the pollution and destruction of the environments of developing countries, which do not have
the same high standards.

 Economic Cost
A detected illegal exportation has to be repatriated to the EU at high expense. The IA cites an
example of hazardous waste destined for Nigeria, which was repatriated to the Netherlands at a
cost of 1.2 million euro. Furthermore, any ecological disaster pursuant to an illegal shipment
will result in large clean-up costs. The IA contends that there is also damage to the internal
market: the unequal implementation of the Regulation has created an uneven playing-field for
industry. Furthermore, there is an opportunity cost when raw materials which could have been
recovered from the waste are shipped to third countries.

The IA has highlighted three causes of these problems:
 The difference in costs of waste treatment and disposal between the EU and third countries

makes the shipment of waste an attractive option. It is normally achieved by labelling

3 Waste without borders in the EU? Transboundary shipments of waste, EEA report, 1/2009, p. 11-12.
4 Assessment and guidance for the implementation of EU waste legislation in Member States, BiPRO, 16
November 2011.
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hazardous waste as a second-hand good or as waste intended for recovery, thus avoiding
inspection. A recent estimation5 suggests that it is four times more expensive to incinerate
waste in the Netherlands, for example, than to ship it to China.

 There is a high level of organised crime in the sector. Europol suggests that criminals are
motivated by an exceptionally 'low risk-high reward' margin. They are organised in mafia-
style organisations with significant resources.

 There is currently a high gap in implementation standards between Member States.
According to the IA these gaps occur in the areas of:

o inspection planning and risk assessment (according to the IA, currently only nine
Member States routinely carry out waste shipment inspections);

o provisions on the burden of proof when defining whether something is waste or a
good;

o lack of up-stream inspections to detect planned illegal exports;
o the training of inspectors;
o the existing guidance documents published by the Commission and the IMPEL

network6 are incomplete.

 Objectives of the legislative proposal

The general objective of the Commission's proposal is the protection of the environment and the
health of citizens by reducing the illegal shipment of waste.

The specific objectives of the proposal include:
 improving the implementation and enforcement of the WSR, in order to strive for the

fulfilment of the Commission's task in Article 17(1) of the TFEU;
 reducing repatriation and clean-up costs for the Member States;
 increasing access to raw materials from waste products and increasing efficiency of

resources;
 ensuring a level playing field for all involved in the handling of waste.

The operational objectives of the proposal are to achieve a strengthened and more effective
inspection of waste and the harmonisation of inspection criteria between Member States.

 Range of the options considered

Option 1- No action taken at EU levels.
This option involves no further EU-level action. High levels of waste will continue to be
illegally exported, as the cost of disposing of waste is expected to remain lower in third
countries.

Option 2- Specific requirements and criteria for waste shipment inspections in EU legislation
The EU would implement legislative change by amending Article 50 of the WSR, to include
specific requirements aimed at preventing illegal shipments to include measures on (a)
inspection planning, (b) the burden of proof provisions relating to the definition of goods, (c)

5 "Smuggling Europe's Waste to Poorer Countries", New York Times, 26 September 2009
6 EU network for the implementation and enforcement of environmental law.
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controls at various stages of the shipments of waste process and environmentally sound
practices in third countries, (d) increased training for inspectors.

Option 3- Guidance for Waste Shipment Inspection at EU level
This option would include guidelines in areas requested by the Member States and the
stakeholders. These include:
 requirements for customs' authorities with regard to the identification and differentiation of

used goods and waste;
 ensuring environmentally sound management at treatment and recycling plants in third

countries;
 promoting the traceability of waste by technical means;
 co-operation and co-ordination of waste shipments inspections and monitoring at EU level.

Option 4- Combination of EU legislative requirements and guidance
This option involves implementing both options 2 and 3. This response mirrors the approach
taken in the WFD, the EU landfill directive and the WEEE directive.

Discarded Option
The possibility of requiring waste shipments to be tracked electronically was considered.
However, the requirement to track such shipments already exists under the WSR. Furthermore,
according to the Commission, most illegal shipments are mislabelled as waste for recovery, and
would still go undetected by this option. It is possible that such a requirement would clash with
some Member States' surveillance laws. Finally 49 per cent of stakeholders were against such a
measure.

Preferred Option
Option 4 was deemed to be the most appropriate.

 Scope of the Impact Assessment

All options are considered for their economic, social and environmental impacts.

In response to the opinion of the Commission’s Impact Assessment Board, the IA now includes
an analysis of the actual costs and opportunity costs for changes to the current regime. There
are however a few shortcomings. Apart from consideration being given to the changes in
employment, the consequences on the wider economy could have been expanded upon, in
particularly the effects on port regions and a quantitative analysis of the availability of
resources which were previously shipped illegally to third countries.

Furthermore, there is no consideration of whether the increased cost of compliance will be
passed on to the consumer or businesses. The Commission simply states that there will be no
passing on of costs, as increased costs will be paid for from increased fines collected.

The IA contains an extensive explanation as to the costs Member States would incur in
increasing inspections, in preparing and executing these inspections, and the expected outlay
for hardware and software. However, there is very little explanation as to where the numbers
originated or evidence of any adjustments considered to take into account national differences.
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According to the Commission, it was not possible to quantify exactly the cost for additional
inspections, as it would be based on the actual inspection plans put into place. There is,
however, no evidence regarding the costs of inspections in the nine Member States that
routinely carry out inspections. The IA then goes on to work out the average costs of an
inspection, which it considers to be 56 euro. We are not given any explanation as to how such
precise numbers were calculated7.

The social analysis of the proposal revolves around an increase in employment within the
inspection sector. The case of an expansion of inspections in Rotterdam is given as an example
(according to the IA, WSR enforcement in Rotterdam port alone brought 22 additional jobs8).
However, this information is provided in isolation, thus making it difficult to analyse whether
the experience would be universal to all ports.

It is assumed in the IA that any improvement in the implementation of the WSR will lead to an
increase in environmental standards through an upsurge in environmentally sound
management. There is, however, no analysis of whether improved compliance with the
regulation will lead to problems with the current waste infrastructure within the Union.

 Subsidiarity / proportionality

The proposal is based on Article 191 TFEU. The IA carries out a necessity test which finds that
unlawful shipments hamper EU and international trade. The shipment of waste occurs across
boarders and requires the implementation and enforcement of the regulation in the same way
by all Member States. While the presence of IMPEL is useful, it has no powers to implement a
mechanism to ensure cross-border standards.

No reasoned opinions have been issued by national parliaments on this proposal.

 Budgetary or public finance implications

The IA does not foresee any impact on the Union's budget. The one-time costs for investments
needed in all Member States are estimated at 4million euro9.

 SME test / Competitiveness

There is no SME analysis within this IA. There is no mention of how the reversal of the burden
of proof (relating to the definition of goods) will impact on the administrative burden on SMEs.

 Quality of data, research and analysis

The Commission's analysis draws on data from its previous reports on waste shipment10, on the
possibility of a waste implementation agency11, on green gains within waste legislation12, on the

7 IA, p. 30.
8 IA, p. 32.
9 IA, p. 30.
10 The organisation of information exchanges and awareness-raising events concerning the application of
the EU waste shipment regulation in Member States, Final report 30 November  20018 and 13 December
2009.
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implementation of waste legislation in Member States13, and on the role of customs in the
enforcement of EU legislation governing the environment14. Two studies were conducted by
DG Environment examining the feasibility and impact of EU legislation to strengthen the
enforcement of the WSR15. Data from the IMPEL network and Europol were also used. IMPEL
authorities in Member States were closely involved in the preparation of the studies that were
conducted to support this IA.

The IA highlights some of the issues experienced by the Commission in accessing data. Firstly,
because of its nature illegal behaviour is not reported, which limits out understanding of the
extent of the problem. Secondly, the ports which currently have the highest level of inspection
also have the highest detection rates, despite being the ports that are least attractive to criminals
involved in waste shipment.

As previously mentioned, there is very little explanation for the cost calculations provided by
the Commission, which makes it difficult to analysis the robustness of the estimations reached.

Within the IA it is encouraging to see the Commission fully considering the implications of not
acting. However, the analysis of option 4 is very weak, particularly considering that it is the
preferred option. Apart from a table comparing the options, there is very little detail of the
impact of the option.

 Stakeholder consultation

A high level of interaction took place between the Commission and stakeholders in the
preparation of the proposal. During the period 2007-2009, it organised information exchanges
and awareness-raising events on the application of the WSR, which highlighted the problems
that are currently being experienced.

It also held a public consultation in accordance with the minimum standard for consultation. It
was available online and received 65 responses (18 Member State authorities, 1 EEA country
authority, 25 industry organisations, 5 private companies, 2 public organisations, 3 NGOs and
11 individuals).

The opinions of the stakeholders are well highlighted throughout the IA. In particular, the level
of support each option enjoyed amongst the stakeholders was discussed. In the case of option 2,
their opinions are divided according to the sector they represent.

11 Feasibility of a waste implementation agency, final report 7 December 2009, Milieu, Ambien Dura,
FFAct.
12 Implementation of EU waste legislation for green growth, 29 November 2011, BioIntelligence Service.
13 Assessment and guidance for the implementation of EU waste legislation in Member States, Report on
Article 49-50 WSR.
14 Support to Implementation of the WSR requirements in the customs nomenclature and tariff, 23
December 2010, Arcadis, BioIntelligence and Study on the role of customs in the enforcement of EU
legislation governing the environment, 31 March 2011.
15 Study 'Environmental, social and economic impact assessment of possible requirements and criteria for
waste shipment inspections, controls and on-the-spot-checks', final report 4 June 2010, Biointellegence SA
and Study 'Inspection requirements for waste shipments', final report 12 August 2009, Biointelligence
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 Monitoring and evaluation

The IA proposes to monitor the success of the proposal through the following mechanisms:
 supervising the establishment of adequate infrastructure capacities and enforcement

systems pursuant to the modified regulation;
 checking for an actualisation in the reduction of illegal waste shipment;
 analysing the reports submitted by Member States to the Commission on their

implementation of the WSR (which include details on waste identification, quantity,
country of destination, identification of the reason for illegality, the person responsible for
the illegality and measures taken including any possible penalties imposed);

 consideration of the result of on-the-spot checks;
 deducing the success of the proposal through an increase in recycling rates in the EU.

There is no mention of the possibility of review. The analysis of the results of on-the-spot checks
is the only mechanism which provides for a deeper evaluation of the success of the project.
There is no discussion on where the data to analyse the actual reduction in illegal shipments
will be gathered from.

 Commission Impact Assessment Board

Very unusually, this IA has three Impact Assessment Board (IAB) opinions attached.

The first two, in particular, called for an improved description of the current problems. The
third IAB opinion (and this initial appraisal) did not find any major gaps in the problem
description. The early IAB opinions also called for better descriptions of the reasoning of each
option. However, the last IAB opinion was satisfied with this aspect of the IA.

The IAB acknowledges that, while the discussion of the baseline scenario has improved, it
remains rather weak. The consequences of developments in the relevant waste and recycling
markets are not discussed, as requested by the IAB in their third opinion.

All three IAB opinions have highlighted the lack of clarity in the estimated costs and benefits of
the options. This is most evident in the IA's treatment of the analysis of option 4. It is important
to evaluate options which combine two previous options separately, to test for unforeseen
consequences or any possible synergy effects.

 Coherence between the Commission's legislative proposal and IA

The IA and the proposal appear to correspond.



PE 514.091 8

______________________________________________________________________________________________

Authors: Aisling Carney and Alexia Maniaki-Griva.

Ex-Ante Impact Assessment Unit
Directorate for Impact Assessment and European Added Value
Directorate General for Parliamentary Research Services (DG EPRS)
European Parliament

This note, prepared by the Ex-Ante Impact Assessment Unit for the European Parliament's
Committee on Environment, Public Health and Food Safety (ENVI) analyses whether the
principal criteria laid down in the Commission’s own Impact Assessment Guidelines, as well as
additional factors identified by the Parliament in its Impact Assessment Handbook, appear to
be met by the IA. It does not attempt to deal with the substance of the proposal. It is drafted for
informational and background purposes to assist the relevant parliamentary committee(s) and
Members more widely in their work.
This document is also available on the internet at:
http://www.europarl.europa.eu/activities/committees/studies.html

To contact the Ex-Ante Impact Assessment Unit, please e-mail: impa-secretariat@ep.europa.eu .

The opinions expressed in this document are the sole responsibility of the author(s) and do not
represent an official position of the European Parliament. Reproduction and translation of this
document for non-commercial purposes are authorized, provided the source is acknowledged
and the publisher is given prior notice and sent a copy.

Manuscript completed in December 2013
Brussels © European Union, 2013.

ISBN 978-92-823-5235-9
DOI 10.2861/47182
CAT QA-02-13-810-EN-N


