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Initial appraisal of a European Commission Impact Assessment

European Commission proposal for a Directive on
seafarers

Impact Assessment (SWD (2013) 462, SWD (2013) 461 (summary)) for a Commission
Proposal for a Directive of the European Parliament and of the Council on seafarers

amending Directives 2008/94/EC, 2009/38/EC, 2002/14/EC, 98/59/EC, 2001/23/EC
(COM (2013) 798).

 Background
This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment (IA) accompanying the proposal for a Directive for the
inclusion of seafaring workers in the EU labour law Directives, submitted on 18 November
2013.

Although EU labour law Directives are generally applicable to all sectors of activity and all
categories of workers, seafarers and fishermen are often excluded from the scope of these
Directives. These Directives cover topics such as: employer insolvency1 (excludes share
fishermen); the establishment of European Work Councils2 (EWC) (excludes the merchant
navy), the right to information and consultation3 (excludes crews of vessels plying the high
seas); collective redundancies4 (excludes the crews of sea-going vessels); transfer of
undertakings5 (excludes crews of sea-going vessels); and the posting of workers abroad6

(excludes merchant navy and sea-going personnel).

In 2006, the Commission launched a comprehensive consultation7, which led to an Integrated
Maritime Policy for the EU8, adopted in October 2007. A key element of this policy was to
increase the number and quality of maritime jobs.

In July 2007, the European Parliament passed a Resolution9 requesting that all workers have
access to the same level of protection and that certain groups would not be excluded by default.
This was echoed by a call from the European Economic and Social Committee10.

1 The Employer Insolvency Directive, Directive 2008/94/EC
2 European Work Councils Directive, Directive 2009/38/EC
3 General Framework for informing and consulting employees, Directive 2002/14/EC
4 Collective Redundancies Directive, Directive 98/59/EC
5 Transfer of Undertakings, Directive 2001/ 23/EC
6 Posting of Workers Directive, Directive 96/71/EC
7 Green Paper "Towards a Future Maritime Policy for the Union: A European vision for the oceans and
seas" COM (2006)275.
8 Communication on the Integrated Maritime Policy for the European Union COM (2007)575.
9 European Parliament Resolution of 11th July 2007/2023 (INI)
10 Document TEN/255 CESE 609/2007, paragraph 1.7.
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 Identification of the issue at stake
The IA highlights two problems with the current regime.

Firstly, the Commission is concerned that the possible exclusion of seafarers from the Directives
inhibits them from fully enjoying their right to information and consultation11 and to fair and
just working conditions as enshrined in the EU Charter of Fundamental Rights12. There is no
explanation within the Directives for the exclusions, and they were originally not included
when the Directives were proposed by the Commission. The IA assumes that the exclusions
stem from the itinerant nature of sea going vessels and seafaring and concludes that there is no
objective reason to exclude seafarers.

Secondly, the Commission is concerned that the current situation is leading to decreasing
numbers of Europeans entering employment in the maritime sector. It argues that the perceived
lack of protection for seafarers' labour rights may make sea-going an unattractive option when
compared to other sectors. Furthermore, it claims that the economic downturn is creating fears
that crews will be left unpaid, if a company goes bankrupt while a ship is in transit. It reports
services being reduced and unprofitable routes being cancelled13 (although elsewhere14 in the
IA it mentions the lack of people willing to enter the profession as a problem).

 Objectives of the legislative proposal
The general objective of the Commission's proposal is to improve the protection given to
seafarers under the EU Charter of Fundamental Rights and article 151 TFEU (namely the
promotion of employment, improved living and working conditions, proper social protection
and dialogue between management and workers).

The IA proceeds to break this down into two specific objectives: firstly, to improve the protection
of fundamental rights (a repetition of the general objective), and secondly, to bring more young
people into the maritime sector, by making it more attractive than land-based jobs15. There are
no operational objectives provided for by the Commission.

 Range of the options considered
Option A: no EU action
Under this option, no new initiative would be taken. Member States would retain the option to
derogate from the Directives.

Option B: no legally binding measures
This option entails attempting to achieve the objectives set out in the IA without introducing
any new legal measure. This could be done through a Recommendation, which would
encourage Member States to examine whether the exclusions at national level are still necessary,
and, if not, to take steps to avoid them becoming/ remaining part of national law. It could
present an opportunity for dialogue between employer and employee organisations.

11 Article 27 EU Charter of Fundamental Rights.
12 Article 31 EU Charter of Fundamental Rights.
13 Page 19 IA.
14 Page 13 IA.
15 Page 30 IA.
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Option C: a derogation subject to the guarantee of an equivalent level of protection
This option would replace blanket exclusions with an alternative, offering equal protection to
seafarers. This would establish a legal framework adapted to the maritime sector but
guaranteeing the substance of the protection.

Option D: supress the exclusion in all the Directives
This option is based on the assumption that the original Directives were meant to be all
inclusive and the exclusion of seafarers is unjust. It would aim to ensure their fundamental right
to consultation and information, and fair and just working conditions.

Option E: adapt the rules to the specificities of the sector
This option would be based on the concerns of the stakeholders and would aim to put special
arrangements in place to deal with the specificities of the sector. It would take into account the
financial impact for Member States and situations particular to the sector, such as the frequent
sale of vessels. Special arrangements could be put in place for information and consultation
obligations (Option E(a)) or the application of general rules to the sale of a vessel (Option E(b)).

Option F: suppression of the exclusions for the fisheries sector only
This option is based on consultation with the European Social Partners. It addresses the fact that
there is agreement on all sides in the fisheries sector, whereas there are divisions between
employers and employees in the merchant navy.

Discarded Options
Option B would not contribute to changing the perception that seafarers' labour conditions are
not as well protected as workers on land.

Option F would not address the concerns regarding Directives where fishermen are not
concerned (EWC, posting of workers), it would have a limited effect where both seafarers and
fishermen are currently excluded (information and consultation, collective redundancies,
transfer of undertakings) and it only mimics the effects of Option D when only fishermen are
excluded (Employer insolvency). Although the social partners are in agreement, this is not
enough for Option F to be considered.

Preferred Options
 Insolvency Directive- policy option D.
 European Works Council Directive- policy option D.
 Information and Consultation Directive- policy option C.
 Collective Redundancies Directive- policy option E(a).
 Transfer of Undertakings- policy option E(a).
 Posting of Workers Directive- policy option A.

According to the Commission, the assessment has shown that the options have different effects
for the six directives. Consequently, there can be no single preferred option for all legal
instruments.

 Scope of the Impact Assessment
Each Directive is analysed in light of the policy options. Each option was ranked in accordance
to its ability to achieve the specific objectives, to improve the rights protected under the Charter
of Fundamental Rights and to bring more young people into the maritime sector, the likely
economic and social impact and the risk of flagging out.
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Although the global nature of the shipping was emphasised in the problem definition, the
economic impact of the proposal on the global market and on European undertakings'
competitiveness are not explored. The Commission is very concerned that European ships will
’flag out’ i.e. change nationality. In light of a very brief analysis of the experience of a few
Member States, the Commission concluded that the application of the current Directives to the
maritime sector does not encourage ships to change flag. The discussion on flagging out is
backed by poor quality statistics e.g. personnel costs differ between selected EU flags and
lower-open registry vessels by +22per cent to +333 per cent.

There is very little social analysis of the proposal. No clear projections emerge of how the
proposal will affect employment within the sector. In particular there is very little interaction
between the content of the proposal and the other reasons (separation from family, antisocial
hours etc.) that people are reluctant to enter into sea-going employment.  The IA does not
consider the impact that current Member States provisions are having on the lives of seafarers.
The Commission includes very little detailed examples of the economic and social problems
facing seafarers.

Very precise costs are copied directly from the preparatory MRAG study16 for the application of
each Directive to seagoing workers, without further comment. Although the rationale behind
the calculations are given they are very specific (no spread) and there is no explanation as to
where the numbers come from. Costs are calculated on an undertaking by undertaking basis
and do not provide a wider picture of the implications for the maritime sector and the EU's
economy as a whole17, making it difficult to assess the proportionality of the measures.

 Subsidiarity / proportionality
The current Directives have been adopted under various articles of the previous Treaties

(Article 100 EC, Article 94 EC and article 137 EC) which correspond to article 115 TFEU and
Article 153 TFEU. Depending on the Directives to be amended it could be achieved by a single
proposal for a Directive based on Article 153 TFEU, or on separate proposals based on Articles
53(1), 62 and 153 TFEU Since this exercise concerns the possible review of six Directives, it can
only be done at the level of the EU.

No reasoned opinions were submitted by the parliaments of any Member State.

 Budgetary or public finance implications
The IA does not highlight any increased or decreased costs for the EU's public finances.

 SME test / Competitiveness
The discussion surrounding the impact of the proposal on SMEs is very basic. The IA asserts
that most of the Directives do not apply to microenterprises. However, the Insolvency Directive,
the Collective Redundancies, Information and Consultation Directive and the Posting of
Workers Directive do however apply to small and medium enterprises (although not always
micro enterprises). The Transfer of Undertakings Directive can be limited by Member States to

16 MRAG, Preparatory study for an impact assessment concerning a possible revision of the current
exclusions of seafaring workers from the scope of EU social legislation, December 2010.
17 Page 42-45 IA.
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’undertakings which, in terms of the number of employees, meet the condition for the election
or nomination of a collegiate body representing the employees’.

The Commission briefly explains that the Insolvency Directive for example, which applies
irrespective of the size of the company, does not need to be subjected to an SME test, as the
social partners of the fisheries sector are in agreement (no mention is made of the merchant
navy where employers and employees disagree), before declaring that ’since micro-enterprises
will not be affected (and small enterprises only marginally) it is not necessary to reverse the
burden of proof and asses the proportionality of their being covered’18.

 Quality of data, research and analysis
The quality of the data in this report is rather poor. Although the Annexes provide a lot of
information, most of it is not contextualised and is comes from a limited number of sources. The
majority of the data is from the MRAG preparatory study19. However the link to the study was
missing, making it impossible to understand the methodologies used. Many of the numbers are
relatively old and come from consultations carried out in 2007 and 2010. The specificities of the
maritime sector are not well illustrated. The IA does not demonstrate why the sector is treated
differently from others.

As mentioned previously, when numbers are included they were highly specific with no range
or scope provided. Although occasionally accompanied by an explanation of the logic behind
them, there are no clear sources for the numbers. It is not clear what information was provided
by the Member States during the consultations. Much of the information is presented as fact
and is not transformed into clear conclusions. In fact, risks and potential negative impacts
associated with the application of the directives to seafarers are hardly discussed.

There is no discussion on the interaction between the ILO Maritime Convention and this
proposal. The Convention is designed to harmonise the working conditions of sea farers
worldwide and to close the gap between vessels under the EU flag and third country flags.
Despite the Convention entering into force in August 2013, the impact it will have on the
proposal was not made clear.

 Stakeholder consultation
A consultation of the European Social Partners was carried out in a two stage process, in
October 2007 and April 2009. A detailed questionnaire was sent to all Member States, with 20
Member States replying. Their responses are outlined in Annex 3.

The opinions of the stakeholders are not consistently presented throughout the I A. It is unclear
why the Commission believes that those Member States, who choose to use the exclusions,
would now be willing to apply the Directives, whereas it admits that the divergent views of the
Member States regarding the appropriateness of the exclusions has not evolved significantly20.
The arguments of the employers within the merchant navy, for keeping the exclusions, are not
set out in detail. The Commission’s IA Board called for clarification of these opinions.

18 Page 36 IA.
19 MRAG, Preparatory study for an impact assessment concerning a possible revision of the current
exclusions of seafaring workers from the scope of EU social legislation, December 2010.
20 Page 38 IA.
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 Monitoring and evaluation
The IA contends that, as the proposal involves only small changes to the current Directives, the
present monitoring and evaluating mechanisms and indicators will remain in place.

In particular, the Commission will assess the levels of flagging out and employment in the EU
maritime sector. By monitoring flagging out it is hoped that the Commission will have an
accurate view of the evolution of the European fleet. The monitoring will be based on the gross
annual tonnage of the fleet by national flag. Employment trends are expected to be more
difficult to follow, unless data collection at national level improves. The Commission also
supports the request for "improving the availability of comparable data".

 Commission Impact Assessment Board
Many of the issues raised in the Commission IA Board's opinion of 20 June 2012 remain
unaddressed. With regards to the problem definition, the negative effects of the current
situation on the fundamental rights could be strengthened, perhaps through examples of
problems currently experienced by seafarers. Furthermore, the link between the effects the
current regime has on seafarer's fundamental rights and the secondary issue of employment
should be clarified. In light of the weak discussion relating to the overall unattractiveness of
maritime careers for EU citizens, the report should more accurately explain the relevance, scope
and main drivers of this secondary issue.

The specific objectives of the proposal need clarification.  The IA should show the operational
objectives of the proposal. The Board has also called for better reporting of the expected
positive and negative impacts. In particular, it called for the impact on sector competitiveness,
the risk of flagging out, SMEs and individual Member States to be clarified. In order for the
proportionality of the proposal to be assessed, the overall costs and benefits to the industry
needed to be presented more clearly.

The precise arrangements for monitoring and evaluating the success of the proposal are still not
present. Procedurally, it was not clear if all the affected stakeholders were given the option to
express opinions on the different options of the proposal, or simply to provide information
towards the creation of the proposal. The description of the market, including the main players,
the presence of EU nationals over the total number of workers and trends in working conditions
in the EU and third counties, the Board asked for, was not included.

 Coherence between the Commission's legislative proposal and IA
The IA and the proposal seem to correspond, as the proposal is based on the preferred options.
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