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European Small Claims Procedure
Impact Assessment (SWD (2013) 459, SWD (2013) 460 (summary)) for a Commission Proposal for a Regulation of the
European Parliament and of the Council amending Regulation (EC) n°861/2007 establishing a European Small Claims
Procedure and Regulation (EC) n° 1896/2006 creating a European order for payment procedure (COM (2013) 794).

Background
This note seeks to provide an initial analysis of the strengths and weaknesses of the European Commission's
Impact Assessment (IA) accompanying the above proposal which was submitted on 19 November 2013. This
impact assessment covers only the modification of the European Small Claims Procedure (ESCP).

The ESCP, which has been applied in all Member States except Denmark since January 2009, is a simplified
and fast-tracked civil procedure applicable only in cross-border cases for claims up to 2 000 euro. It is an
optional procedure, open both to consumers and businesses, which co-exists with similar national
procedures.

The evaluation report on the application of the ESCP  ('the evaluation report') showed that, while the
procedure is considered to have facilitated cross-border litigation for small claims in the EU, it remains
under-used compared to the number of potential cases. The benefits of the European simplified procedure
are not exploited to their full potential and access to justice has not sufficiently improved for some
stakeholders, particularly SMEs.  In a 2011 Resolution , the European Parliament called on the Commission
to take steps to increase awareness and use among consumers and businesses of existing legislative
instruments such as the ESCP. The revision of the ESCP Regulation was included in the Commission’s 2013
EU Citizenship report  and European Consumer Agenda  as an action to strengthen the rights of Union
citizens by facilitating the settling of their cross-border civil and commercial disputes, and as a means to
improve the enforcement of consumer rights.

Identification of the issue at stake
The IA identifies the following three main problems arising essentially from deficiencies in the current ESCP
Regulation:

Problem 1: Limited scope of the Regulation.
 The 2 000 euro threshold is too low and limits the availability of the procedure in particular for SMEs.

About 30 per cent of the claims of businesses have a value between 2 001 and 10 000 euro (IA, p. 6). As a
consequence, these businesses have to litigate through national small claims procedures, where these are
available, or through ordinary civil proceedings, and thus potentially face disproportionate litigation
costs and lengthy proceedings (in particular in the absence of simplified national procedures1) which can
deter them from pursuing their claims. In addition, the Commission alleges that the current 2 000 euro
threshold for the ESCP does not follow the developments observed in several Member States where the
threshold of national simplified procedures was increased – sometimes significantly - potentially

1 According to the IA, all Member States except Austria, Bulgaria, Cyprus, the Czech Republic and Finland have national
small claims procedures in place. Five Member States have a 5 000 euro threshold, three Member States a 10 000 euro
threshold and one Member State, the Netherlands, a 25 000 euro threshold. IA, p. 15-16.
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rendering the European procedure obsolete at the expense of consumers and businesses dealing cross-
border (IA, p. 17).

 The territorial scope is too narrow as the ESCP only applies to disputes where at least one of the parties
is domiciled or habitually resident in a Member State other than the Member State of the court or
tribunal seized. Disputes which have an important cross-border element (for example, where the
contract is performed in another Member State, or the place of occurrence of the harmful event is in
another Member State, or the enforcement of the judgement must take place in another Member State),
but where both parties are domiciled in the same Member State, are left outside the scope of the
Regulation. Furthermore, this limitation excludes applications under the ESCP lodged before courts of
EU Member States by or against nationals of third countries, for example complaints by EU consumers
against businesses located in a third country.

Problem 2: Inefficiencies of the ESCP due to high costs and length of the current procedure in cross-
border cases below 2 000 euro, as well as lack of transparency of litigation costs and availability of
practical assistance.

 Inefficiency deriving from the priority given in the ESCP Regulation to the use of a postal service
rather than an electronic service, which would be cheaper and faster2. According to the Commission,
the insufficient use of information and communication technologies (ICT) is a deterrent to the
attractiveness of the ESCP.

 Need to travel (and thus incur additional costs and delays) because of low up-take of distance means
of communication for oral hearings and taking of evidence.

 Disproportionate court fees compared to the value of the claims: court fees which are higher than 10
per cent of the value of the claim are considered to be disproportionate and may deter citizens from
pursuing legal action (IA, p. 20), in particular in cross-border disputes which are generally more
costly than domestic disputes. In some Member States, court fees are disproportionate, in particular
for lower value claims.

 Practical obstacles to the payment of court fees stemming from the unavailability of on-line payment
methods: some Member States require actual physical payment at the court premises or through a
lawyer or by cheque3.

 Unnecessary translation costs for the party seeking enforcement linked to the obligation to translate
the whole of Form D, whereas only section 4.3 of that form (substance of the judgment) should need
to be translated.

 Lack of transparency of information concerning litigation costs and methods of payment of court
fees in ESCP cases which does not enable citizens to make a fully informed decision whether to
litigate a small claim in a cross-border context or not.

 Lack of transparency of information on the availability of practical assistance to citizens: although
Member States are obliged under the Regulation to provide assistance to citizens in filling out the
forms, in practice this assistance is poorly provided4, and there seems to be little transparency with
regard to the actors or organisations that are responsible for providing such support.

Problem 3: Limited awareness on the part of the citizens and the courts of the existence and operation of
the procedure.
According to Eurobarometer 395 on European Small Claims Procedure, 86 per cent of citizens have never
heard of the ESCP. As for the courts and judges, a European Consumer Centres Network (ECC-Net) Survey

2 According to the IA, postal costs are estimated to range between 8 and 21 euro per case and resulting delays are
estimated to be between 3 to 9 days for the whole procedure. The Commission claims that as 'the average length of the
proceedings is between 3 and 6 months, this constitutes a non-negligible part of the process'. IA, p. 19.
3 IA, p. 21: for example Greece, Bulgaria, the Netherlands or the United Kingdom.
4 According to the IA, 41% of the Member States have reported that such assistance is not available to citizens. p. 23.
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shows that almost half of the courts have never heard about the ESCP, while the other half is not fully
informed of the details and principles of the procedure itself (IA, p. 24).

The problem definition would have been more comprehensive if it had included information on the number
of ESCP applications per Member State and in the EU as a whole. As it is, the IA indicates that the ESCP remains
under-used but does not provide any breakdown of its use per Member State or across the EU. Similarly, it would
have been useful to know in which Member States the European procedure is more used and to analyse the
reasons behind this greater up-take. For example, the evaluation report reveals that only three ESCP
applications were lodged in Bulgaria in 2012 versus 1047 in Spain. Providing corresponding information in
the IA could have shed useful light on eventual best practices of Member States.

In addition, concrete examples of difficulties experienced, or complaints made concerning the use of the
ESCP by citizens or businesses, would have helped illustrate the problems identified above. Information on
the number of citizens and businesses who were discouraged from pursuing their cross-border claims
because of those problems would also have usefully completed the IA.

Furthermore, given the Commission’s claim that the current threshold of 2 000 euro for the ESCP risks
rendering the procedure obsolete in the light of the increase of the threshold of national simplified
procedures in many Member States, it would have been interesting to obtain information on the thresholds
currently applicable in the Member States in such procedures. This would make it easier to appreciate where
the European threshold stands. Moreover, the Commission’s assertion that court fees that are
disproportionate to the value of the claim 'may create distortions of competition in the internal market' is
insufficiently explained or illustrated.

Finally, the analysis of how the situation would evolve without further EU action (baseline scenario) is
rather brief. In particular, it does not seem to take into consideration either the e-codex pilot project on
European E-justice (on the feasibility of a centralised European e-application system for small claims
procedures), or awareness raising actions that might be undertaken at national level.

Objectives of the legislative proposal
The general objectives of the Commission proposal are i) to improve the functioning of the internal market
by adopting measures in the field of judicial cooperation in civil matters and by improving the confidence of
consumers and businesses in cross-border trade; and  ii) to ensure a high level of consumer protection. These
general objectives are translated into a number of specific and operational objectives corresponding to the
problems relating to the scope of the Regulation (threshold and territorial scope), the costs, length and
transparency of the procedure, and the limited awareness about the system.

Range of the options considered
The IA considers four policy options. Policy options 2 and 4 were discarded at an early stage. Only option 3
received a detailed assessment.

Policy Option 1: status quo (baseline scenario): the Regulation remains unchanged

Policy Option 2: Simplification by repealing the Regulation

Policy Option 3: Revision of the Regulation: three main elements are subject to revision and several sub-
options, including the status quo, are examined for each:
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 Problem of limited scope of the ESCP:
1. The disproportionate costs for cross-border claims above 2 000 euro could be addressed by raising

the threshold up to 5 000 euro (sub-option 1), 10 000 euro (sub-option 2) or above 10 000 euro (sub-
option 3).

2. The narrow definition of cross-border cases could be addressed by broadening the scope to cover all
cases with a cross-border element.

 Inefficiencies of the current ESCP:
1. The inefficiency derived from priority given to postal service over electronic service could be

addressed by placing electronic service on an equal footing in cases where it is in place in the
Member States (sub-option 1) or by obliging all Member States to introduce electronic service (sub-
option 2).

2. To address the need to travel due to low up-take of distance means of communication for oral
hearings and taking of evidence, the Commission proposes that all oral hearings be organised by
distance means of communication, except for the party who requests to be present at Court.

3. Disproportionate court fees could be addressed by either limiting the level of court fees to maximum
five per cent of the value of the claim, with a possible minimum limit of no more than 45 euro (sub-
option 1), or by limiting the level of court fees to maximum 10 per cent of the value of the claim, with
a possible minimum limit of no more than 35 euro (sub-option 2).

4. Regarding practical obstacles to the payment of court fees, the IA proposes either to ensure the
mandatory acceptance of at least bank transfers (sub-option 1) or to ensure the mandatory
acceptance of at least bank transfers and credit/debit card on-line payment systems (sub-option 2).

5. Unnecessary translations costs in the enforcement stage could be addressed by removing the
obligation of translation of the certificate of judgment for enforcement (form D)5, except for section
4.3 (substance of the judgement).

6. The problems of lack of transparency regarding the costs of litigation, the method of payment of
court fees and the availability of assistance in filling in the forms could be addressed by introducing
an obligation on Member States to notify this information to the Commission.

Policy Option 4: Harmonisation of national small claims procedures (cross-border and domestic) through
a Directive. This option was discarded because harmonising the procedural laws of the Member States is
likely to be highly controversial and because several issues would still have to be regulated by national law.

The Commission’s preferred option is policy option 3 with the following combination of sub-options:
raise the threshold to 10 000 euro; extend the territorial scope to cover all cases which are not purely
domestic; ensure that electronic service is on an equal footing with postal service;, introduce an obligation to
organise oral hearings by distance means, such as video-conference or tele-conference; limit court fees to 10
per cent of the value of the claim combined with the possibility to set a fixed minimum fee of no more than
35 euro6; ensure mandatory acceptance of bank transfers and credit/debit card as means of payment of fees;
remove the obligation to translate form D, except for section 4.3; introduce an obligation for Member States
to notify the Commission of the information on litigation costs, methods of payment of court fees and
practical assistance in filling in the forms.

5 According to article 21(2) (b) of the ESCP Regulation, at the stage of the enforcement of the judgment, the party seeking
enforcement must produce an original copy of the judgment and of Form D. This form must be translated by a certified
translator into the language of the Member State of enforcement since most Member States accept enforcement
documents only in their official national language.
6 The retained option under the supporting external study produced by Deloitte on the 'assessment of the socio-economic
impacts of the policy options for the future of the European Small Claims Regulation' is a capping of court fees to
maximum five per cent of the value of the claim, with a possible minimum limit of no more than 45 euro.
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It is interesting to note that the third problem identified in the IA, relating to the lack of awareness by
citizens and courts about the ESCP and its functioning, is not addressed by any of the options and is not
discussed further in the IA. This is somewhat surprising given that improving awareness of the existence
and operation of the ESCP is one of the declared objectives pursued by this initiative, and an important
element for its success, as recognised by the Commission in its evaluation report (p. 8).

Scope of the Impact Assessment
All sub-options of option 3 were assessed for their impacts on the costs and length of the procedure, their
implementation costs and administrative burden, their impact on the efficiency of the courts in dealing with
cross-border small claims (including workload) and their impacts on fundamental rights. The
comprehensive policy option 3 and the baseline scenario were then compared on the basis of their
effectiveness in reaching the policy objectives, their implementation costs, their social and wider economic
impacts, their feasibility and their impact on fundamental rights.

To illustrate the scale of the benefits that would result from the implementation of policy option 3, the IA
assumes that, in the Member States that have a national simplified procedure in place (all Member States
except five), 50 per cent of the claims up to 10 000 euro would be pursued through the ESCP. In the other
five Member States, it is assumed that all claims would go under the ESCP, given that the ESCP is
considered cheaper and faster than ordinary procedures. No explanation is given as to the reasoning behind
these assumptions which seem to be rather optimistic given the limited use of the ESCP until now and the
fact that it is not well known to courts and citizens.

Very precise figures are provided for the costs and benefits/savings of each sub-option. For example, it is
estimated that internet connection as well as tele-conference equipment could be installed at an average cost
of 500 euro per court and that the purchase of a video-conference system would cost up to around 20 000
euro (IA, p. 36). Also, it is estimated that at least a fixed cost of around 14 400 euro per territorial authority is
necessary for introducing on-line credit card payment methods for court fees (IA, p. 44). Regarding
travelling costs for oral hearings, the IA indicates that a party could save at least nine hours of travelling
time, and 300 to 700 euro on average, if distance means of communication were used (IA, p. 20 and 35).
However, no information is provided within the IA itself on how these estimations of costs and savings were
calculated, making it impossible to assess their reliability and representativeness.

In general, the Member States most affected are identified. The IA includes a table with the aggregate costs
of implementing the revision for nine Member States for which the relevant data was available (IA, p. 47),
again with some information missing.

According to the IA, 'The combined time and cost savings of the individual elements of the preferred option
account for a potential reduction of costs of about 325 to 418 million euro' (IA, p. 46).

Subsidiarity / proportionality
The proposal is based on Article 81 (2) (a), (c) and (f) TFEU (judicial cooperation in civil matters having
cross-border implications). The IA contains a section on the principle of subsidiarity in which the need and
added value of EU action are explained. However, the analysis is rather weak for the issues that the IA
identifies as being sensitive, i.e. increasing the threshold, imposing the possibility of payment via distance
means and capping the level of court fees. No proportionality analysis is expressly included, however some
proportionality considerations can be found in the assessment of impacts. Subsidiarity and proportionality
considerations were also behind the rejection of policy option 4.

No reasoned opinion was lodged by any national parliament.



6

Budgetary or public finance implications
The proposal indicates that the only implications for the EU budget consist of the one-off costs for the
preparation of a report five years after the date of application of the Regulation. Member States will have to
face implementation costs which will vary according to whether or not they already have distance means of
communication and payment in place. Also, the impact on the Member States of the capping of court fees
will vary depending on the current level of court fees.

SME test
There is no specific SME test in the IA, but SMEs are given explicit consideration in the document, which
focuses, among other things, on the necessity to increase their access to the ESCP, notably through an
increase in the current 2 000 euro threshold. SMEs and consumers are intended to be major winners of the
changes proposed.

Simplification and other regulatory implications
The IA includes a section on the coherence of the proposal with other instruments such as the Brussels I
recast Regulation7, the Directive on consumer alternative dispute resolution8 and the Directive on certain
aspects of mediation in civil and commercial matters9, explaining the differences and relevance of the
proposal in the light of these instruments. The measures proposed are intended to simplify the ESCP by
making it available for more cases, and by reducing its costs and length.

Quality of data, research and analysis
The IA is based to a very large extent on an external study produced by Deloitte on the 'assessment of the
socio-economic impacts of the policy options for the future of the European Small Claims Regulation'. Other
sources of information include two Eurobarometer surveys10 one of which aimed to assess citizens’
knowledge, use and experience with the ESCP, and the other businesses’ use of alternative dispute
resolution in the EU11; an ECC-Net Survey on the European Small Claims Procedure; position papers of
UEAPME and BEUC; a web-based consultation; a detailed questionnaire sent to the Member States on the
operation and practical application of the Regulation to which 20 Member States replied; and finally
discussions within the European Judicial Network.

The IA includes extensive data on Member States’ practices regarding court fees, distance means of
communication and payment etc. A considerable effort was made to quantify the costs and benefits of the
preferred policy option. However the figures in the IA are simply taken from the Deloitte study and
provided without any explanation as to the reasoning and calculations behind them. Merely referring to the
supporting study, without even including it in the annexes, compromises the reader’s ability to understand
and assess the reliability of the information provided in the IA. The fact that the numbers provided are
extremely, if not surprisingly, precise, would suggest that an explanation should have been provided in the
core text itself.

Also, the IA does not discuss the reasons why courts continue to make limited use of communication
technologies (such as Skype type facilities for oral hearings), even when these are available (IA, p. 20). The
legal certainty issues concerning the use of email or video-conference are not addressed. Moreover, the IA
addresses only briefly the impact that the capping of court fees can have in the Member States where these

7 Regulation (EU) n°1215/2012 (Brussels I recast)
8 Directive 2013/11.
9 Directive 2008/52/EC.
10 Special Eurobarometer 395, European Small Claims Procedure.
11 Special Eurobarometer 347, Business-to-Business Alternative Dispute Resolution in the EU.
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have the function of financing the judicial system. Finally, other alternatives to the identified options for the
revision of court fees and for the encouragement of electronic court proceedings are not discussed.

Stakeholder consultation
An on-line public consultation was carried out between March and June 2013 to gather views on the possible
improvements and further simplification of the ESCP. 80 replies were received from consumer and business
associations, judges, lawyers and academics. 66 per cent of respondents support an extension of the
threshold up to 10 000 euro, 63 per cent are in favour of using electronic means in the course of the
procedure, and 71 per cent support the equipment of courts with video-conferencing or other electronic
communication means. Member States’ views were gathered through a questionnaire and discussions in the
European Judicial Network, and Eurobarometer surveys were used to gather citizens’ and businesses’ views.

Diverging stakeholder views are not well reflected in the document. The opinions of the different categories
of stakeholders on the various options, sub-options and their impacts are not included. The views of lawyers
and judges do not seem to be explicitly mentioned in the document, although the latter, in particular, are
clearly key players. Nor does the IA contain a summary of the replies to the public consultation.

Monitoring and evaluation
The Commission will prepare regular evaluation reports on the application of the Regulation and will use a
number of indicators to evaluate its efficiency and effectiveness, such as the increase in the number of ESCP
applications, the reduction in the overall costs and time of the procedure per case, the improvement of the
transparency of information on court fees and methods of payment. Given that Member States do not
currently systematically collect statistical data on the application of the ESCP, the revised Regulation will
require Member States to provide information on how the Regulation is applied in practice, notably on the
number of cases brought under the ESCP.

Commission Impact Assessment Board
The Commission’s Impact Assessment Board delivered a positive opinion on the draft IA on 17 July 2013,
making a number of recommendations, most of which have been largely taken on board in the final version.
However, some weaknesses still remain with regard to the subsidiarity and proportionality analysis, the
presentation of stakeholders’ views, and the explanations relating to the costs and benefits calculations.

Coherence between the Commission's legislative proposal and IA
The IA and the proposal appear to correspond, in that all the elements of the preferred option are
reflected in the proposal.

Conclusions
Overall, the IA makes a clear description of the problem, but does not provide enough supporting
evidence at Member State level (number of ESCP cases per Member State, best practices, specific citizen
and businesse complaints regarding length and costs etc). A real effort has been made to provide
quantification of costs and benefits, and very precise figures and data given, notably regarding Member
States’ practices relating to court fees, use of distance means of communication etc. However, it is
unfortunate that the IA does not accompany the figures with any explanations as to the assumptions and
calculations behind them. Moreover, given the sensitive nature of some of the proposed changes (for
example, the capping of court fees, the mandatory use by courts of distance means of communication or
payment via distance means), a more thorough subsidiarity and proportionality analysis might have been
expected and information about alternative options provided. Finally, it is surprising that the identified
problem of the lack of awareness about the ESCP is not more extensively discussed and does not appear
to be explicitly addressed by the preferred option.
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This note, prepared by the Ex-Ante Impact Assessment Unit for the Committee on Legal Affairs (JURI) of the European Parliament,
analyses whether the principal criteria laid down in the Commission’s own Impact Assessment Guidelines, as well as additional
factors identified by the Parliament in its Impact Assessment Handbook, appear to be met by the IA. It does not attempt to deal with
the substance of the proposal. It is drafted for informational and background purposes to assist the relevant parliamentary
committee(s) and Members more widely in their work.

This document is also available on the internet at: www.europarl.europa.eu/committees/en/studies.html

To contact the Ex-Ante Impact Assessment Unit, please e-mail: impa-secretariat@ep.europa.eu
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