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Initial appraisal of a European Commission Impact Assessment

Legal Aid for Suspects or Accused Persons in criminal
proceedings

Impact Assessment (SWD (2013) 476, SWD (2013) 477 (summary)) for a Commission
Proposal for a Directive of the European Parliament and of the Council on provisional
legal aid for suspects or accused persons deprived of liberty and legal aid in European

Arrest Warrant Proceedings (COM (2013) 824).

 Background

This note seeks to provide an initial analysis of the strengths and weaknesses of the European
Commission's Impact Assessment accompanying the above proposal, submitted on 27 November
2013, which is part of the 2009 Roadmap on Procedural Rights1 (‘the Roadmap’) aiming at
strengthening the rights of suspects and accused persons by setting common minimum
standards on fair trial rights. Three Directives have already been adopted in this context,
covering the right to interpretation and translation, the right to information, and the right of
access to a lawyer and the right to communicate. The present proposal aims at setting common
minimum rules on the right to legal aid in criminal proceedings. It is part of a package which
includes two other proposals, one on procedural safeguards for children, and a second on the
strengthening of certain aspects of the presumption of innocence and the right to be present at
trial.

There is currently no EU law instrument that provides a right for suspected and accused persons
to legal aid in criminal proceedings. The right to legal aid, defined as the right to receive legal
advice fully or partially free of charge, is expressly considered to form part of the right to a fair
trial and the right to present a defence (IA, p. 6). These rights are guaranteed to EU citizens
through Articles 47 and 48 of the EU Charter of Fundamental Rights and through each Member
State’s signature of the European Convention on Human Rights.

Despite these common standards at EU level and the fact that all Member States do have a legal
aid system, national rules and practices currently in place vary considerably, leading to
shortcomings in the protection of the right to legal aid and intrinsically to a fair trial. These
shortcomings can potentially undermine mutual trust and mutual judicial cooperation in the area
of criminal proceedings and consequently affect the principle of mutual recognition of judicial
decisions and judgements, which is the cornerstone of the area of Justice (Article 82 TFEU).

1 OJ C 291, 4.12.2009.
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 Identification of the issue at stake

The issues are identified in a detailed, clear and coherent manner and the links between the
present proposal on the right to legal aid and the Directive on the right of Access to a Lawyer2

are clearly set out, as are the reasons for not addressing these two interrelated questions in a
single instrument.

General Problem
The IA indicates that the general problem is two-fold: a) insufficient protection of the
fundamental rights of suspected and accused persons; b) insufficient levels of mutual trust and
mutual recognition between Member States as a result of deficient standards on legal aid.

The IA explains that this general problem stems from the fact that there is a high level of
variation between the practices of each Member State regarding legal aid, compromising the
effectiveness of the right of access to a lawyer. This situation is complicated by the limited
number of cases before the European Court of Human Rights (ECtHR) on how to understand an
effective right to legal aid, the discretion of each Member State to interpret the case law, the fact
that the ECtHR can only impose damages to the case at hand and the fact that there is no
effective enforcement mechanism in the Convention system. As for the EU Charter of
Fundamental Rights, it only applies to Member States when applying EU law. Since there is no
EU legislation in the field of legal aid, the Member States are not bound by the provision to
provide legal aid in Article 47 (3) of the Charter. The IA explains, therefore, that neither system
can be used as a basis for solving the current problem.

In addition, the lack of adequate standards on legal aid affects mutual trust and mutual
recognition between Member States, undermining the confidence in cross-border instruments
such as the European Arrest Warrant (EAW)3, which are built on the assumption that each
Member State guarantees fair trial rights to a fairly similar degree. In the presence of doubts
regarding the compliance with fair trial rights by another jurisdiction (such as ineffective access
by a suspect or accused to legal advice because of insufficient legal aid) the requests for judicial
cooperation from that jurisdiction can be denied.

Specific Problem
The IA echoes the opinions of the stakeholders, that there is insufficient access to effective legal
aid for suspected and accused persons in the EU. They argue that this is caused by four
underlying factors: i) insufficient possibilities to access legal aid in extradition proceedings under
the EAW in the Member States4; ii) legally aided assistance is not always available during the

2 Directive 2013/48/EU on Access to a Lawyer.
3 For more details on the problems arising from the practical implementation of the European Arrest
Warrant, see the European Added Value Assessment accompanying the European Parliament resolution of
27 February 2014 with recommendations to the Commission on the review of the European Arrest Warrant
(A7-0039/2014).  The assessment will be shortly available at the following address:
http://www.europarl.europa.eu/committees/en/studiesdownload.html?languageDocument=EN&file=99
490
4 The Directive on Access to a Lawyer provides a right to dual representation in extradition proceedings
under the EAW (in the executing State and in the issuing State). Since the Directive does not address the
issue of legal aid, it does not provide for a right to legal aid to be assisted by a lawyer in the executing or
issuing Member State. According to the IA, without EU action, there would be no common minimum
standards on the right to legal aid in EAW proceedings (potentially compromising the effectiveness of the
right of access to a lawyer in such proceedings).

http://www.europarl.europa.eu/committees/en/studiesdownload.html?languageDocument=EN&file=99490
http://www.europarl.europa.eu/committees/en/studiesdownload.html?languageDocument=EN&file=99490
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early stages of the proceedings, especially before an official decision on legal aid has been made,
although the right of access to a lawyer applies from the time a person is suspected; iii) the
eligibility criteria are too restrictive to qualify for legal aid; there are wide variations in how the
eligibility testing (means tests and interest of justice or merits test) is done in the Member States5;
and iv) shortcomings in the quality and the effectiveness of legal assistance provided through
legal aid schemes.

 Objectives of the legislative proposal

The general objectives of the proposal are to guarantee for EU citizens an effective high standard
of protection of fundamental procedural rights in criminal proceedings and to enhance mutual
trust, thus facilitating mutual recognition of judgements and judicial decisions in the EU, and
improving judicial cooperation in the EU.

Specific objectives are:
 to ensure that suspected and accused persons have access to and are afforded adequate legal

aid throughout criminal proceedings, at a level that ensures an enhanced level of mutual
trust, and

 to ensure that the right of access to a lawyer, as provided for by Directive 2013/48/EC on
the Right of Access to a Lawyer, for suspected and accused persons and persons subjected to
EAW proceeding, is made effective through ensuring legal aid.

These specific objectives are further translated into a number of operational objectives.

 Range of the options considered

Option 1- Baseline Scenario (‘No policy change’)
Option 1 would involve continuing the current situation. Any expected change would come from
the implementation of the Access to a Lawyer Directive.

Option 2- Low Level of Obligation
This option would include a number of non-statutory measures. It would build the capacity of
the system by earmarking funds under the Justice Programme 2014-2020 to train lawyers in
providing emergency legal defence and ordinary legal aid services. Awareness would be raised
by providing proper information on legal aid to citizens who have to interact with the criminal
justice system, and to practitioners. Information would be available in case of an EAW. Member
States would collect information on the different aspects of the legal aid system, which would be
forwarded to the Commission. The Commission would create an expert group on criminal legal
aid at EU level, who would produce best practices guidelines.

Option 3- Medium Level of Obligation
This option attempts to clarify the case law of the ECtHR by consolidating current international
standards (ECHR and UN). It would be enforced through either a Recommendation (option 3a) or
a Directive (option 3b), a combination of these two sub-options being also possible by providing for some
elements in the binding instrument while providing for others in the non-binding one. Member States

5 13 Member States have only a means test, 3 have only a merits test and 12 have both a means and a merits
test. IA, p. 23-24. The share of criminal cases where a suspect or accused is granted legal aid varies between
0.1 per cent to 73 per cent in the 27 Member States (except Denmark) with an average at 27 per cent.
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would be required to provide legal aid, in both issuing and executing EAW cases subject to
eligibility testing according to the law in the relevant Member State. Member States would have
to introduce an emergency defence system to ensure access to a lawyer and legal aid before the
first questioning at a police station for all persons deprived of liberty, including vulnerable
suspects, until a formal decision regarding legal aid is taken. A case-by-case approach, based on
objective criteria derived from the ECtHR case law and UN principles and guidelines, should be
adopted to assess the eligibility of a suspect to legal aid. Accreditation of lawyers, monitoring
and training schemes would have to be introduced by the Member States to ensure quality legal
aid.

Option 4 – High level of Obligation
This option would be legally binding and more prescriptive than option 3(b). It would go beyond
the ECHR by providing a harmonised merits and means test. The means test would be based on
a percentage of the average income threshold in each Member State. Emergency legal aid would
be granted to everyone before their first police interview (even if the person is not deprived of
liberty). In the case of an EAW, aid would be granted to anyone deprived of their liberty without
reference to national eligibility criteria. Similar quality measures to those forming part of option 3
would also be introduced.

Discarded Options
 To set out a common harmonised EU eligibility standard, requiring a cumulative means and

merits test. It was discarded because it could restrict the protection of rights guaranteed in
the Charter as in the Member States operating only one of the two tests access to legal aid is
probably wider than what is required by the ECHR (which provides for a cumulative means
and merits test).

 To set down harmonised levels of remuneration for legal aid practitioners so as to improve
the quality of legally aided services. The Commission feels that it is not possible to assess
what level of remuneration to include, given the disparity in the standard of living, numbers
of defence lawyers, the complexity of and lack of comparability of systems across the legal
systems of the Union, and the level of fees that are charged when lawyers act privately.

Very unusually, the IA does not indicate a preferred option. It would seem that section 8 of the
IA ‘comparative assessment’ was not completely finished as one can read at the beginning of that
section ’explain why no preferred option’ (IA, p. 48), but no further explanations are provided in
that regard. One can also read ’advice on how the measures could be combined (also something
from 2?)’, suggesting that option 2 could have been combined with one of the other options but
no analysis is included in that respect. Also, there is no analysis of the expected impacts of a
combination of options 3a and 3b, both sub-options being analysed separately.

The IA explains that ’policy option 3 will contribute moderately to meeting the objective of
strengthening mutual trust, though not to the same extent as option 4. However, the higher
flexibility left to the Member States makes this option considerably more politically feasible to
negotiate, shows more sensitivity to the proportionality of the action, and results in substantially
lower financial burdens than option 4’ (IA, p. 49). ‘Policy option 4 is likely to contribute most
effectively to the objective of EU action [but] is the most prescriptive option and provides
Member States with least amount of flexibility in implementation. It also imposes more far-
reaching obligations on the Member States and as a result, the costs for this option are
considerably higher than the other options. It is the least politically feasible option’ (IA, p. 51).
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 Scope of the Impact Assessment

All options were assessed for their effectiveness in meeting the policy objectives, their political
feasibility, their impact on fundamental rights, their social impact, their impact on domestic
justice systems, and their costs (rather than any broader economic impact there might be).

By far the greatest attention is given to the financial impact. The IA provides very detailed cost
estimates for options 3 and 4, with clear information about the methodology and figures used
(see Annexes IV and V). It draws on data and information at Member State level in order to
assess the consequences of each parameter of each option, and indicates the individual Member
States most affected in each case. Comparative tables are provided in the annexes of the relevant
costs of implementing options 3 and 4. However, the explanation of the basis for the calculation
of the estimated costs of option 2 seems incomplete and does not appear to be backed up with
detailed figures in the way that the costs of options 3 and 4 are.
In addition, the analysis focuses on the cost to the States of changing the current systems
providing legal aid, but does not provide an insight into how these changes might affect the
number of lawyers available for legal aid cases, or whether there would be impact on lawyers'
fees.
The expected impact of each option on the fundamental rights of citizens and their social impacts
are considered in a general, qualitative manner.

The IA also does not appear to include sufficient discussion on citizens’ knowledge about their
rights and the need to raise their awareness about their right to legal representation and legal aid
when confronted with the criminal justice system. Awareness-raising is included among the
measures in option 2, but seems not to be included in the other two options.

 Subsidiarity / proportionality

Article 82(2)(b) TFEU allows the Union to lay down by means of Directives minimum rules
concerning the rights of individuals in criminal proceedings. Denmark, Ireland and the UK have
derogations from this article in Protocol 21 and 22 TFEU. An EU instrument would apply to all
criminal proceedings, regardless of whether there is a cross-border element ’as ex ante
categorisation of criminal proceedings as cross-border or domestic is impossible’ (IA, p. 29).

The IA argues that minimum standards are needed to foster mutual trust and allow for mutual
recognition of each Member State's legal systems. According to the IA, this measure improves the
rights of European citizens whilst in Member States other than their own. It also proposes that
the currently insufficient enforcement mechanisms of the ECtHR boost the need for pan-EU
standards.

No reasoned opinion was lodged by any national parliament.
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 Budgetary or public finance implications

This IA foresees an impact on the Union's budget only under option 2. This option would cost
0.45 million euros a year to the EU budget. The bulk of the costs of the other options would fall to
public administrations at national and local level. However, the IA points out that some cost
savings could be achieved by a reduction of delays, challenges of evidence, appeals and retrials.
The Explanatory Memorandum of the proposal indicates that there are no implications for the
EU budget.

 Simplification and other regulatory implications

The IA highlights the need for further measures building on the Access to a Lawyer Directive in
order to ensure the proper realisation of the right to legal aid. The Access to a Lawyer Directive
only references the Member States' national legal aid systems but does not allow for a pan-EU
standard. This proposal aims to close this gap, moving towards the completion of the Roadmap.

 Quality of data, research and analysis

The IA contains a high level of well researched data. It draws on a number of recent studies
(2007-2013) from stakeholders, an external study by CSES on the legal aid regimes in the Member
States, reports from the European Committee for the Prevention of Torture and Inhumane or
Degrading Treatment or Punishment, studies carried out by the Commission Criminal Justice
Programme, Eurobarometer and academic studies. These are well signposted throughout the
report, with footnotes often providing additional information. The depth of the analysis is clear
from the extensive knowledge of the legal system of each Member State demonstrated
throughout the IA. Unfortunately, the link to the CSES study has not been included.

Extensive data is available in the annexes. The statistics relating to each Member State are clearly
laid out in tables, along with brief explanations. Unfortunately, according to the Commission,
very limited data was available when assessing the expected impact of the proposals and many
of the calculations are based on estimations and extrapolations (IA, p. 39). The costs were given
as an indication of an assumed maximum cost. Many Member States currently do not collect data
on the number of proceedings in which insufficient access to a lawyer is due to denied legal aid
or the amount of decisions denying legal aid that have been appealed and upheld, or reversed in
a higher court.

 Stakeholder consultation

Stakeholder consultation was carried out in preparation for this IA. In particular the Commission
had regular contact with the European Criminal Bar Association, the Open Society Justice
Initiative, JUSTICE, Fair Trials International, ICCL-JUSTICIA. A series of conferences was
organised on the procedural rights and legal aid in criminal matters. The Commission also
sought the views of the Member States' Ministries of Justice, NGOs in the Member States,
lawyers' associations and legal aid boards. In particular, focus groups consisting of
representatives of the Ministries of Justice, bar associations, judicial staff, and stakeholder
organisations, were held in England & Wales, Germany, Hungary, Spain, Sweden and France.
There was also an online consultation for legal aid providers in the Member States.
The IA states that 'given these different consultations, a formal open public consultation did not
take place' (IA, p. 10).
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The information gathered from the stakeholder consultation is well signposted within the
document, in particular their concerns and their preferred options. However there is very little
differentiation between the opinions of the various shareholders. While there is a brief synopsis
of each shareholder's views in the chapter on Procedure and Consultation of Interested Parties,
this is not reflected throughout the text.

 Monitoring and evaluation

In setting out the system of monitoring and evaluating the proposal, the Commission considers a
methodology that suits both a Recommendation and a Directive, as the IA does not highlight a
preferred option.

In the case of either a Directive or Recommendation, the Commission would establish an expert
group on criminal legal aid at EU level, which would produce best practice guidelines and would
facilitate the collection of data from Member States.
The IA refers to plans for the Commission to carry out a study, three to five years into the
application of each instrument of the Roadmap, and sets out the quantitative and qualitative
monitoring indicators that might be used to assess progress with regard to the achievement of
the operational objectives of the proposal.
The monitoring and evaluating plan of the Commission seems ambitious. However, much of it
hinges on data being collected by the Member States (in particular data which were up to now
poorly or not collected) which may be difficult to achieve if only a Recommendation is adopted.

The Commission proposal provides for a reporting requirement for Member States but does not
refer to any obligations for the Commission in this area, or to any suggestion of reports to be
submitted to Parliament and Council.

 Commission Impact Assessment Board

The Commission Impact Assessment Board gave a positive review of the IA on 3rd July 2013.

The IA demonstrates an acknowledgement of many of the aspects raised in the IAB's report. An
effort has been made to demonstrate the European Added Value of the proposal and the limited
powers of the ECtHR and the Charter to rectify the problems identified are explained. ECtHR
cases are used to explain the obligations that Member States have under the ECHR.

However, the IA still only provides limited evidence of the existence of a mutual trust problem
across Member States arising precisely from deficient standards on legal aid, most of the mutual
trust examples concerning more general fair trial rights and procedural rights.

The ’links between the related measures to strengthen the procedural rights on criminal
proceedings, how each of them contributes to addressing the identified general problems, and
where this initiatives fits into that context’ have been explained. The IA provides a general
introduction to the Roadmap, and deals thoroughly with the Access to a Lawyer Directive,
however, it does not flesh out comprehensively the role of the other elements in relation to legal
aid. There is very little analysis of Member States that are facing financial difficulty and are not in
a position to invest in their legal aid system. Contrary to the Board’s recommendations, the IA
does not sufficiently assess the proportionality of costs distributed across Member States, and
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support mechanisms for Member States to assist them in introducing the necessary minimum
standards have not been looked at. The views of the Member States (and in particular those that
will be most burdened) are still not entirely clear throughout the report.

 Coherence between the Commission's legislative proposal and IA

The IA does not provide a preferred option which complicates any comparison between it and
the Commission's Proposal. The Commission has proposed a Directive which provides for
provisional legal aid for suspects or accused persons, as well as those in European Arrest
Warrant proceedings, and a Recommendation on the right to legal aid for suspects or accused
persons in criminal proceedings. The Directive provides legal aid without delay after the
deprivation of liberty and before any questioning. This provision should last until an official
decision has been made on whether the person is entitled to legal aid or not. The
Recommendation aims to foster convergence between Member States regarding the assessment
of eligibility for legal aid, and to encourage Member States to take action to improve the quality
and effectiveness of legal aid services and administration. These measures would appear to
correspond to a combination of options 3a and 3b.
______________________________________________________________________________________________

Author Aisling Carney and Alexia Maniaki-Griva

Ex-Ante Impact Assessment Unit
Directorate C for Impact Assessment and European Added Value
Directorate General for Parliamentary Research Services (DG EPRS)
European Parliament

This note, prepared by the Ex-Ante Impact Assessment Unit for the European Parliament's
Committee on Civil Liberties, Justice and Home Affairs (LIBE), analyses whether the principal
criteria laid down in the Commission’s own Impact Assessment Guidelines, as well as additional
factors identified by the Parliament in its Impact Assessment Handbook, appear to be met by the
IA. It does not attempt to deal with the substance of the proposal. It is drafted for informational
and background purposes to assist the relevant parliamentary committee(s) and Members more
widely in their work.
This document is also available on the internet at:
http://www.europarl.europa.eu/activities/committees/studies.html

To contact the Ex-Ante Impact Assessment Unit, please e-mail: impa-secretariat@ep.europa.eu .

The opinions expressed in this document are the sole responsibility of the author(s) and do not
represent an official position of the European Parliament. Reproduction and translation of this
document for non-commercial purposes are authorized, provided the source is acknowledged
and the publisher is given prior notice and sent a copy.

Manuscript completed in March 2014
Brussels © European Union, 2014.

ISBN 978-92-823-5337-0
DOI 10.2861/5110
CAT QA-02-14-083-EN-N

http://www.europarl.europa.eu/activities/committees/studies.html
mailto:impa-secretariat@ep.europa.eu

