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Regulation (EC) No. 883/2013 concerning investigations conducted by the European Anti-Fraud
Office (OLAF) and repealing Regulation (EC) No 1073/1999 of the European Parliament and of the

Council and Council Regulation (Euratom) No 1074/1999

This briefing is one of a series of 'Implementation Appraisals' on existing EU legislation which the European
Commission has announced, in its annual Work Programme (CWP) for 2014 will be subject to an amending
proposal to update the current text. These European Implementation Appraisals are provided to
parliamentary committees to assist them in their consideration of the new Commission proposal  which was
tabled by the European Commission on 11 June 2014. They provide a succinct overview of material publicly
available. This briefing on the implementation, application and effectiveness of the existing law draws on
available in-puts from inter alia the EU institutions and bodies, national parliaments, advisory committees,
and any external consultation and outreach exercises.

EP committee responsible at the time of adoption of the EU legislation: Budgetary Control Committee
(CONT)

Date of adoption of original legislation in plenary: 3 July 2013

Date of application: 1 October 2013 (Article 21).

Reference dates for review and reporting: 'By 2 October 2017, the Commission shall submit to the
European Parliament and the Council an evaluation report on the application of this Regulation. That
report shall be accompanied by an opinion of the Supervisory Committee and shall state whether there is
a need to amend this Regulation' (Article 19).

Timeline for new amending legislation: Legislative proposal amending existing legislation, 11 June 2014
According to CWP 2014, 'further systemic improvements of the OLAF Regulation could be made. This
could include ... new office of an independent Controller ... and enhanced procedural safeguards for acts
similar to searches and seizures carried out by OLAF in the institutions'
(Regulation 883/2013 and Commission Communication of 17 July 2013 COM(2013)533).

Background

The necessity of an efficient and independent Anti-Fraud Office derives from Article 325 of the Treaty on the
Functioning of the European Union, which provides the duty of the European Union (and of Member States)
to protect the EU financial interests against fraud, corruption and any other illegal activity affecting them.
Also, Article 16 of this Treaty, Article 6 of the Treaty on the EU, and Articles 7, 8, 41 and 48 of the Charter of
Fundamental Rights set the general standards for the protection of the fundamental rights of EU citizens.
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The European Anti-fraud Office (OLAF) is the successor of the Unit for the Coordination of Fraud Prevention
(UCLAF) and was established within the context of the crisis that prompted the Santer Commission's
resignation in March 1999. The Office was set up on 28 April 1999 by a Commission Decision to enhance the
effectiveness of action to combat fraud and other illegal activities detrimental to the Community's interests.
European Parliament and Council Regulation (EC) No 1073/1999 and Council Regulation (EURATOM) No
1074/1999 (OLAF Regulations) stipulated how OLAF should carry out investigations.

The Inter-institutional Agreement1 of 25 May 1999 between the European Parliament, the Council and the
Commission legally guarantees that internal investigations can be carried out under equivalent conditions in
the three institutions and in all the other Community bodies, offices and agencies.

At the time of OLAF’s creation, procedural guarantees received little attention. The political focus was on the
need to protect OLAF's independence rather than on procedural guarantees. The 1999 OLAF-Regulations
include only a general reference to human rights. Some procedural guarantees were nevertheless defined in
relation to internal investigations: in the decisions adopted by each individual EU institution, body, office or
agency by virtue of Article 4 of OLAF-Regulation No 1074/19992.

The subject came to the surface shortly after the Regulations were adopted, in case-law of the EU General
Court. As Jan Inghelram (Legal Secretary, European Court of Justice) stated at the OLAF EP Hearing of 3
October 2013 "In all OLAF-related cases submitted to that Court, the first of which were introduced in 2002,
procedural guarantees were an issue of debate, in their most various expressions: the rights of the defence,
the right to be heard, the right of access to the file, the right to an impartial investigation, the presumption
of innocence, the reasonable-time requirement, etc."

Awareness of the need to amend the procedural guarantees grew from 2004 onwards. The Commission
made several attempts to amend the 1999 OLAF Regulations to add provisions on procedural guarantees,
and to enhance external control over the respect of procedural guarantees in investigations (a 2004
legislative proposal3 (withdrawn) aiming at an increased role of the Supervisory Committee, a 2006
legislative proposal4 suggesting the creation of an independent Review Adviser, a 2011 amended proposal5

putting forward the idea of an internal but independent review function exercised by OLAF officials to be
chosen from a list). All these proposals failed to obtain a consensus.

Against this background, and based on the above mentioned 2011 amended proposal6 the revised OLAF
Regulation (Regulation 883/2013 on OLAF investigations) entered into force on 1 October 2013. It
introduced changes to OLAF’s organisation and statutory procedural framework, reinforcing OLAF's
governance, strengthening to some extent the procedural safeguards of persons subject to OLAF's
investigations and improving OLAF's exchange of information with institutions and with the Member States.

However, recent OLAF investigations concerning members of the EU institutions opened new debates on
procedural guarantees of persons subject to investigation. The Parliament’s Budgetary Control Committee7

called for more transparency in the conduct of OLAF investigations and raised questions about the scope of
OLAF’s mandate.

1 Official Journal L 136/15 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:1999:136:0015:0019:EN:PDF
2 EP Rules of Procedure, ANNEX XI: Prevention of fraud, corruption and any illegal activity detrimental to the Communities' interests
3 COM(2004)0103 final and COM(2004)0104 final
4 COM(2006)244 final
5 COM(2011) 135 final
6 COM(2011) 135 final
7 CONT Committee meetings of 6/11/2012; 6/12/2012; 22/04/2014; 29/05/2013; 18/06/2013; 21/01/2014; CONT coordinators
meetings 17/01/2013; 19/02/2013; 22/04/2013; 14/05/2014; 17/06/2014; 16/09/2014; 5/11/2013; 23/01/2014; 17/02/2014
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Considering that the establishment of the European Public Prosecutor's Office will bring a considerable
change in the way investigations of fraud and other illegal activities affecting the financial interests of the
European Union are carried out in the Union the Commission deems it necessary to propose further
systemic changes of the OLAF Regulation. They are expected to mirror the procedural safeguards proposed
in the European Public Prosecutor’s Office Regulation8.

The new Commission proposal9 includes the following amendments:

• "creating the office of a "Controller of procedural safeguards" to perform a legal review of
investigative measures, and

• providing for enhanced procedural safeguards where OLAF intends to carry out acts similar to
searches and seizures in EU institutions, bodies, offices and agencies".

The Controller of procedural guarantees will review complaints lodged by persons subject to OLAF
investigations concerning possible failure to respect the procedural guarantees. The Controller would also be
responsible for the authorisation of certain investigative measures related to members of EU institutions.
The position would be independent and would be entrusted to a person with "senior legal expertise in the
fields of fundamental rights and criminal law, and eligible to be appointed to judicial office in at least one
Member State or in an EU Court".

This new complaints procedure does not dismiss the other existing complaint procedures, such as the
procedures introduced by the European Ombudsman, the European Data Protection Supervisor, or by the
EU Staff Regulation.

Regarding the use of certain investigative measures towards members of EU institutions, the European
Commission is proposing a new measure, "whereby the Director-General of OLAF must ask for the
Controller’s authorisation if OLAF intends to carry out an inspection of the professional offices of these
members. This requirement is inspired by the proposal for a European Public Prosecutor's Office as the
future EPPO will require similar authorisation from the competent judicial authorities in Member States. This
is to reflect the special way in which members of EU institutions have been appointed or elected, as well as
their particular responsibilities and their status, which may justify specific provisions to ensure the proper
functioning of the institutions to which they belong".

1) EU-level reports and evaluations to date

European Commission Evaluation Report of 2005 - Evaluation of OLAF activities

Summary of main findings related to monitoring the legality of the investigations and to the safeguarding of
procedural guarantees

Already in this first evaluation report the Commission indicated that OLAF experienced difficulties in the
interpretation of the Inter-institutional agreement of 25 May 1999 on the internal investigations conducted
by OLAF and in respect of procedural guarantees. The Commission mentioned the disputes with the
European Parliament, ECB and EIB on the implementation of the Inter-institutional agreement of 25 May
1999, as well as several cases reported by the OLAF Supervisory committee and the European Ombudsman
where individual rights (presumption of innocence, respect for privacy and for defence rights, right to an

8 COM(2013) 0534 final
9 COM(2014) 0340 final
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impartial investigation) of incriminated persons were allegedly not respected. Another issue raised by the
Commission was on the obligation of the Office to provide information on ongoing investigations to the
institutions, persons or authorities of Member States concerned. The Commission reported cases of
omission of submission of information, no adequate information and delays in provision of information. As a
result the Commission made several recommendations aimed at improving the inter-institutional exchange
of information and the respect of fundamental rights (Recommendations No 1; No 2; No 16 and No 17).

European Court of Auditors’ Special Report 1/2005 of 18 July 2005

Summary of main findings related to monitoring the legality of the investigations and to the safeguarding of
procedural guarantees

Based on the results of this audit, the Court concluded that "there is no independent guarantee of the
legality of investigative procedures in progress or that the fundamental rights of person under investigation
are safeguarded", "the procedural measures concerning investigations are still imperfectly codified", and
"the relevant regulatory provisions have proved unsatisfactory". The Court has thus recommended that the
procedural measures shall be codified in order to guarantee that "investigative acts follow a predictable
course, that there is certainty about the timing of hearings and that, at each key stage of the enquiry, the
rights to a fair hearing of the person under investigation are protected along with his right of access to the
file". In its reply, presented in ECA's report, the Commission acknowledged the inefficiency of the then
effective legal framework and confirmed that it has made a proposal10 for a new legislation where these
inefficiencies have been addressed. In its comments the Supervisory committee also expressed its serious
concerns how the legality of OLAF's investigations has been guaranteed.

European Court of Auditors’ Opinion 6/2005 of 18 August 2005

Summary of main findings related to monitoring the legality of the investigations and to the
safeguarding of procedural guarantees

The Court of Auditors welcomed the text on strengthening of procedural guarantees in European
Commission's 2004 proposal for a new OLAF Regulation amending Regulations (EC) No1073/1999 and (EC,
EURATOM) No 1074/1999. The Court, however, criticized the Commission's proposal to increase the
Supervisory Committee's powers to include the task of controlling the compliance with legal procedures.
According to the Court the review of the legality of investigative actions shall be delegated to an impartial
body and the involvement of the Supervisory Committee in these actions would be incompatible with the
principle of non-intervention in investigations.

European Court of Auditors’ Opinion 7/2006 of 12 January 2007

Summary of main findings related to monitoring the legality of the investigations and to the
safeguarding of procedural guarantees

The Court of Auditors welcomed the Commission's revised proposal of 2006 for introduction of a Review
Adviser to monitor the compliance with procedures. The Court stressed the importance of independence of
this poste and expressed concerns that the Review Adviser's role and responsibilities were not set up in the
new Regulation Proposal.

10 The 2004 legislative proposal which was withdrawn later on - COM (2004) 0103 final and - COM (2004) 0104 final
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European Court of Auditors’ Special Report 2/2011 of 2 May 2011

Summary of main findings related to monitoring the legality of the investigations and to the
safeguarding of procedural guarantees

In 2011 the Court of Auditors has conducted a follow up audit to evaluate whether the recommendations
from its Special Report No 1/2005 have been implemented. Based on the results of this audit, the Court
concluded that "the legal framework has not changed" since the Court's 2005 report. "There is still no
independent control of investigative acts in progress, nor is there a code guaranteeing that investigative acts
follow a predictable course". The Court also noted that "data protection information is not systematically
completed" and that natural persons have not always been informed that their personal data are stored and
treated by OLAF. The Commission's reply confirmed that a revised proposal to amend the legal framework
was tabled, where the rights of persons concerned will be strengthened. The Supervisory Committee
confirmed its support for a revised Regulation with an emphasis on strengthening the legality of the
investigations and respect of fundamental rights.

European Court of Auditors’ Opinion 6/2011 of 21 July 2011

Summary of main findings related to monitoring the legality of the investigations and to the
safeguarding of procedural guarantees

The Court of Auditors welcomed the Commission's amended proposal of 2011 to introduce provisions for
procedural guarantees and took a note of the proposal for an internal review procedure. The Court
regretted, however, that "the independent control of the legality of investigations will not be achieved under
the Commission proposal", due to the fact that the persons who were to conduct the review procedure
would remain under the authority of OLAF's Director General. The Court came back to an earlier proposal
and suggested creating the function of a review officer who shall not be appointed by the Director General
nor be subject to his authority.

OLAF Supervisory Committee Opinions

Summary of main findings related to monitoring the legality of the investigations and to the
safeguarding of procedural guarantees

The Supervisory Committee (SC) ensures OLAF's independence and supervises the investigatory function of
OLAF through regular monitoring the proper conduct of investigations. The SC controls ex-post whether
fundamental rights and procedural guarantees are respected in OLAF's investigations and whether the cases
are dealt with efficiently, effectively, in due time and according to the relevant rules and legal provisions. In
its Opinions, Position and Policy Papers and Annual Activity Reports the SC continuously insists on
reinforcing procedural safeguards and legality checks. In its Opinions 2/2006 and 3/2010 the SC questioned
the independence of the Review Adviser proposed in the Commission proposal of 2006 for a new OLAF
Regulation, due to the fact that he/she shall be appointed by OLAF's Director General. In its Opinion 4/2011
following the amended Commission proposal of 2011 for a new OLAF Regulation the SC noted that the
Review Adviser was replaced by an internal review procedure and expressed its doubt that such a procedure
would allow a regular control of the legality of investigations, due to the fact that it will be only triggered if
there is a specific complaint. The SC also insisted on creating a credible complaints mechanism to be carried
out by an independent person if the mandate and the role of this person were clearly defined so that they
would not overlap with the powers and responsibilities of the SC itself and if there were sufficient
guarantees of the independence of such a person. Also in its 2012 Annual Activity Report the SC
recommended the introduction of a transparent and stable procedure for internal legality check and for
independent review of complaints.
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2) European Parliament position / MEP oral and written questions

European Parliament Resolution of 20 November 200811 first reading based on Commission's 2006 proposal

The European Parliament supported the idea for a review of the legality of the Office's investigations,
revised however the text proposed by the commission to establish a Review Adviser to the delegation of this
task to "office experts in law and investigative procedure, qualified to hold judicial office in a Member State".
The task of the "Review Adviser" would be to review the complaints by persons concerned against alleged
violation of procedural guarantees which would have been first lodged with the Supervisory Committee as
per amendment proposed by the Parliament. Other important amendments include the introduction of an
"evaluation report" on the application of the Regulation and of a "procedural code" for OLAF investigations
where a special focus was made on the respect of the rights of persons concerned, procedural rights, data
protection, and communication and access to documents.

European Parliament Resolution of 03 July 201312 first reading based on Commission's 2011 amended
proposal

The European Parliament supported the decisions taken during the trilogue which followed mainly the
Council position and excluded texts on the establishment of a Review Adviser, complaint procedures and
procedural code.

European Parliament amendments tabled for the vote in plenary scheduled on 03 July 2013

The Rapporteur Ms Ingeborg Graessle (EPP) together with the Greens / European Free Alliance tabled
amendments for the plenary vote at second reading to restore, in part, the position adopted by the
Parliament in first reading as regards the legality check (to be conducted by " office experts in law and
investigative procedure, qualified to hold judicial office in a Member State"), the procedural code for
investigations, including additional safeguards for procedural rights and the possibility of redress, and
increased role of the Supervisory Committee. These amendments were not adopted falling two votes short
of the required three-fifths majority.

Written question by MEP Axel Voss (PPE), 27 March 2014

Further to the Commission's proposal for a Council regulation on the establishment of a European Public
Prosecutor’s Office and the Commission communication indicating amendments to the OLAF Regulation the
MEP asked what the amendments would include and what would be the consequences for OLAF of the
creation of a European Public Prosecutor’s Office.

Answer by European Commission, 20 May 2014

The European Commission confirmed that it intended to propose the creation of an external independent
Controller of procedural guarantees, who would examine complaints by all individuals concerned by OLAF's
investigations and would authorise ex-ante OLAF requests to conduct certain investigative measures
concerning Members of EU institutions.

Members of the European Parliament have tabled numerous questions13 which were not directly related to
the current Commission proposal but have contributed to the debate for the need of improvement in OLAF's
legal framework in matters of respect of procedural rights and legal control. The questions raised issues

11 P6_TA(2008)0553
12 P7_TA(2013)0308
13 Questions No E-000656-14, E-012597-13, E-012598-13, E-005029-14, E-011751-13, E-009713-13, E-009690-13, P-008335-13, E-
007800-13, E-005551-13, E-004680-13, E-001365-13, E-000371-13, E-011642-12, E-009685-12, E-009644-12, E-003618/2011, E-
001713/2011, E-001712/2011, E-001711/2011, E-000505/2011, E-1350/10
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about OLAF's efficiency, duration of investigations, investigations to members of the institutions (MEPs,
Commissioners, etc.), delegations of powers within the Office, about concerns expressed by the Supervisory
Committee, etc.

3) European Commission Consultations
The European Commission has established in December 2013 an Impact Assessment Steering Group (IASG)
which met on 2 April 2014. OLAF consulted the following services: Secretariat General, Legal Service, DG
Human Resources, DG Budget, DG Justice and the Hearing Officers for competition proceedings.

The European Commission has consulted the Council in the framework of the working party on Combatting
Fraud (GAF) which held two meetings, on 8 November and 4 December 2013. The Council has adopted a
Note14 on 12 December 2013 where it expressed its concerns about a possible amendment of Regulation
883/2013 in terms of timing and increase of administrative costs. The Council's opinion is that such an
amendment would be too soon after the adoption of the new OLAF Regulation and that it would be sounder
to postpone any amendments until knowing the results of the evaluation exercise provided for by the
Regulation (Article 19 - scheduled for 2 October 2017). According to the Council such an amendment would
not increase the efficiency of OLAF in matters of procedural rights, since these have been already
incorporated in the new OLAF Regulation, in the monitoring function of the Supervisory Committee and in
other inter-institutional arrangements. The Council does not see any urgency to change the current OLAF
Regulation to reflect the creation of European Public Prosecutor's Office (EPPO) since there is uncertainty as
to when the Commission's proposal on the creation of EPPO will be adopted. Moreover the Council is
concerned of the delays in the investigative procedures and the additional costs for the new service.

As a reference for a stakeholder consultation with the European Parliament the Commission mentioned (in
its Impact Assessment15) a public hearing organised by the EPP Group on 3 October 2013, where the
speakers expressed the view that "OLAF's investigative powers were far reaching and that independent
external control over OLAF's investigative acts should be increased".

The OLAF’s Director-General had several bilateral meetings with the President of the Supervisory
Committee (SC). In its Impact Assessment the Commission also refers to the Supervisory Committee's
Opinion 2/2013 on Establishing an internal OLAF procedure for complaints and its Position Paper on
Reinforcing procedural safeguards in OLAF. Both documents stress the shortcomings of the new OLAF
Regulation in terms of adequate procedural safeguards and legality checks and the lack of a complaint
procedure. The SC supported in principle the Commission Proposal for establishing an office of a "Controller
of procedural safeguards", expressed however concerns about the office's work overlapping with that of the
SC, about increased costs for creating the office, about insufficient independence of the Controller and
about possible harm on OLAF's independence, as well about possible damage on the interinstitutional
balance. The SC made several recommendations on improving the office's characterisation, and it also
wished that "during the transitional period, until further amendments to the regulation are adopted, the
current gap should be closed by the DG re-establishing an internal procedure for complaints in OLAF".

In conclusion the above evaluations and debates point to an impelling and recurrent demand for improved
procedural guarantees, more transparency in the conduct of OLAF investigations and clarity on the scope of
OLAF’s mandate.

14 ST 17494 2013 INIT
15 SWD(2014) 183 final
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