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Brussels, 18 April 2000

CHARTE 4231/00

CONTRIB 105

COVER NOTE
Subject : Draft Charter of Fundamental Rights of the European Union

Please find hereafter a contribution by the Association of Women of Southern Europe (AFEM)

with a view for the hearing on the 27 April 2000. 1

                              

                                                
1 This text has been submitted in French and English.
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AFEM
ASSOCIATION DES FEMMES DE L’ EUROPE MÉRIDIONALE

ASSOCIATION OF WOMEN OF SOUTHERN EUROPE
--------------

ADDENDUM TO THE PROPOSAL OF AFEM (CONTRIB 42)
FOR THE HEARING OF 27 APRIL 2000

The AFEM wishes to thank the Convention for admitting it to the hearing and welcomes the
advancement of the Convention’s work. The AFEM recalls that it has been among the first NGOs
which submitted contributions to the Convention: a Declaration of its Board (CONTRIB 16), a
Proposal of provisions (CONTRIB 42) and a declaration of its General Assembly (CONTRIB 55),
in French and English.

Following the evolution of the Convention’s work and on the occasion of the hearing of 27 April
2000, the AFEM has the honour to submit an Addendum to its Proposal (CONTRIB 42) which
concerns certain articles of CONVENT 13, 17, 18 and 19.

All the proposals of AFEM are supported by the European Women’s Lobby and the
Marangopoulos Foundation of Human Rights.

•  CONVENT 13
The fundamental principle of gender equality in all areas
Gender equality is a fundamental principle of Community law, a task of the Community and an
objective, which the Community is obligated to promote in all its activities, and a fundamental
human right (CJEC, EC Treaty)1.

We welcome the proposal of Mr. Guy Braibant (CONTRIB 63, Article I) to proclaim this general
principle in all areas, due to its importance, by one of the first Articles of the Charter and then to
apply it in economic and social matters. This proposal reinforces the coherence of the Charter. It is,
however, necessary to complement it as follows:

“1. Substantive equality between women and men must be ensured and applied in all areas; any
direct or indirect discrimination on the ground of sex is prohibited.”

“2. Temporary positive measures are indicated, in order to improve, in the first instance, the
position of women, until substantive equality between women and men is achieved.”

Comments: In this way the Charter will implement CJEC case law and will respond to the findings
of the competent Community and international organs that general non discrimination clauses do
not suffice to eradicate discrimination on the ground of sex and to establish substantive equality
between women and men.

Sex differs fundamentally from the other grounds of discrimination mentioned in Article 13 EC
Treaty. Discrimination on the ground of sex is of a particular nature. It is due to prejudice which has
infiltrated social and economic structures and affects mainly women. Women are neither a minority
nor a group, but one of the two forms in which the human being is incarnated, and they often suffer
multiple discrimination, on the ground of sex and on other grounds.

                                                
1 Cases 149/77 Defrenne III [1978] ECR 1509, C-270/97 Sievers 10.2.2000; Arts. 2, 3(2) EC

Treaty.
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This is why temporary positive measures are indicated. These do not constitute discrimination, but
means for achieving substantive or de facto gender equality, according to Article 4(1) of the
Convention for the elimination of discrimination against women and Article 141(4) EC Treaty.
Declaration No 28 annexed to the Amsterdam Treaty specifies that these measures “should, in the
first instance, aim at improving the situation of women”. Such measures are also provided by an
increasing number of national Constitutions2 and are recommended by the competent Community
and international organs. They must be applied until prejudice is overcome and substantive equality
between women and men is achieved. - If the Charter does not provide for such measures, it will
constitute a regression with regard to Community and international “acquis” (see our CONTRIB 42,
Introductory Note).

The particular nature of discrimination against women and the aforementioned character of positive
action have been very recently confirmed by the CJEC judgment in Badeck (Case C-158/97,
26.3.2000).

ARTICLE 3: Right to the respect of physical and mental integrity.This right implies the
absolute prohibition:
•  of eugenic practices, with or without the consent of the person concerned;
•  of the cloning of human beings, with or without the consent of the person concerned;
•  of the trading in the human body or any part thereof (we have proposed that these  be declared

“not for trade”), with or without the consent of the person concerned.
Comments: It is indispensable to specify in all cases that the consent of the person concerned is
irrelevant. In the 1st and 2nd case this mention is required by bioethics. In the 3rd case it is obvious
that it is impossible to know whether the consent is freely given. The prohibition of trading should
not be limited to the areas of medicine and biology, but should be of a wider scope, including also
the prohibition of trafficking in human beings, namely women and children, the transnational
dimensions of which is a serious concern of the EU, as well as the prohibition of trading in children
with a view to adoption and the renting of surrogate mothers (see Article 1 of our CONTRIB 42 and
comments thereon).

ARTICLE 4: Prohibition of torture and inhuman or degrading treatment or punishment.
Sexual mutilation (which, as it is well known, is practised even on European territory) and any other
form of physical or mental violence, including violence within the family, should be expressly
prohibited (see our CONTRIB 42, Article 2).

ARTICLE 16(3). Right to education. “The right of parents to have their children educated and
taught in accordance with their religious and philosophical convictions shall be guaranteed, to
the extent that the latter do not contravene the values and rights recognised by this Charter. In
exercising this right parents shall act in the child’ s best interest” (the last sentence adopts a
proposal of Mr. G. Papadimitriou, see CONTRIB 97).

                                                
2 Constitutions: German [Art. 3(2)], Austrian [Art. 7(2)], Portuguese [Art. 9(h)], Finnish [Art.

6(4)], Swedish [Chapter 2 §16], French [Art. 3 and 4], Greek (under discussion in
Parliament).
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ARTICLE X. Limitations. Such an Article, if it is to be included, should:
•  mention to which Articles it refers and, in any event, exclude at least Articles 1, 2, 3, 4, 5(1), 7,

8, 9 and the principle of gender equality on which neither the EC Treaty nor most of the
Constitutions allow limitations3;

•  be complemented as follows: “Without prejudice to provisions affording more protection than
this Charter or the European Convention on Human Rights or any other international
instrument relating to human rights and freedoms, ratified by the Member States, as well as to
the provisions of the Constitutions and legislation of Member States relating to such rights
and freedoms…”

See our CONTRIB 42, Article Z, and Comments thereon, according to which:
The EU cannot ignore the international obligations of its Member States without losing its
credibility both with its citizens and the international community, the more so as it considers itself
and must be a Community based on the rule of law and wishes to play a leading role in the respect
and promotion of human rights around the world.  It is to the universal values and principles that
Article 6(1) EC Treaty refers. This Article, as proposed, is also in line with  the Community and
international principle according to which Community and international standards are a minimum
which may be surpassed by national law and may in no case serve as an excuse for lowering the
existing national level of protection (see also Art. 137(5) EC Treaty).

ARTICLE Y. Level of protection. This article should be complemented as follows:
“No provision of this Charter may be interpreted as placing restrictions on the protection
afforded by the European Convention on Human Rights or any other international instrument
relating to human rights and freedoms, ratified by the Member States, as well as by the
provisions of the Constitutions and legislation of Member States relating to such rights and
freedoms” (see our CONTRIB 42, Article Z, and Comments thereon as quoted supra under Article
X).

FIELD OF APPLICATION: See our CONTRIB 42, introductory Article:
“The Union and the Community as well as Member States secure to everyone within their
jurisdiction the effective enjoyment of the rights and freedoms defined in the following Articles,
which may be relied upon as against their organs and institutions as well as against individuals,
in all areas of Union and Community jurisdiction.”

Comments: This Article specifies that individuals have not only rights, but also obligations.
Moreover, the term “jurisdiction” means that the Charter applies in all areas that member states
have yielded, or will yield in future, to EC or EU jurisdiction.

•  CONVENT 17 - RIGHTS OF CITIZENS
ARTICLE A: This Article should be complemented as follows:
“The Union and its institutions are founded on the principles of liberty, democracy, respect of
human rights and equality between women and men4 and the rule of law, principles which are
common to the Member States.”

                                                
3 The Greek constitutional provision that allows exceptions, subject to strict conditions, is in the

course of being abolished in order to be replaced by a provision relating to positive action
4 Article 3(2) EC Treaty, CJEC case law [Case 43/75 Defrenne II [1976] ECR 455: Article 119

(now 141) EC Treaty “forms part of the foundations of the Community”].
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CONVENT 18 - SOCIAL RIGHTS
ARTICLE I. Equality between women and men. This Article should be complemented as
follows, in accordance with the general principle of gender equality (supra A. I):

“1. Substantive equality between women and men must be ensured with regard to employment
and social protection; any direct or indirect discrimination on the ground of sex is prohibited.
Are namely ensured the equal rights of men and women to work freely chosen or accepted, to the
same working conditions, to fair and equal pay for work of equal value, to social security and
assistance for themselves and their family.”

“2. For the purposes of the principle of equal pay between men and women for work of equal
value, “pay” means…..(insert the rest of Article 141(2) EC Treaty).

“3. Temporary positive measures are indicated, in order to improve, in the first instance, the
position of women, until substantive equality between women and men is achieved.”

Comments: The 1st and 2nd paras. implement the “acquis Communautaire”. In respect of the 3rd

para. see supra Comments under A. I (principle of gender equality).

ARTICLE VIII: Rights of children. According to contemporary conceptions, which are expressed
in the Convention on the rights of the child, the child should not be only an object of protection, but
furthermore a subject of rights. SPECIFIC ARTICLE:

“1. Children shall be treated as individuals and shall be permitted to influence matters affecting
them according to their degree of maturity.” (Proposal of Mr. Paavo Nikula inspired from Article 6
of the Finnish Constitution, CONVENT 8)

“2. Every child, without any distinction in his/her respect or in respect of his/her parents, has the
right to a legal existence, to the protection of his/her interests and to the enjoyment of the rights
and freedoms defined in Articles……of this Charter.”
(the Articles relating to rights that do not presuppose the age of majority should be cited; see our
CONTRIB 42, Article 21).

ARTICLE XI: Right to protection of maternity. This right constitutes an expression not only of
Article 137 (protection of health and security of workers), but also of Article 152 (high level of
protection of human health) EC Treaty. It is inherent to human dignity and of capital importance for
the very survival of Europe. It is thus wider than the right to maternity leave and belongs to every
woman, not only employed women. This is why we have proposed the following Article which
takes also into consideration of CJEC case law on Directive 92/85 (maternity protection) and
Directive 76/207 (equal treatment). See our CONTRIB 42, Article 22:

“Every woman, without any distinction, has the right to the protection of pregnancy and
maternity, including the right to sufficient maternity leave, at least of the duration provided by
Community law and remunerated through social security benefits and to the maintenance,
during this leave, of her rights relating to her employment, as well as to be guaranteed protection
against working conditions which may harm her and/or her child, before or after confinement,
and against ailments which have their origin in pregnancy, confinement or breast-feeding.”
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Comments: By referring to Community law as concerns the length of the leave we ensure that the
above minimum rights shall be adapted to any Community law evolution.

ARTICLE XII. Rights of parents. The social rights of parents should not be limited to parental
leave. See our CONTRIB 42, Article 23, to which should be added that: “the organisation of
working time must ensure the conciliation of family and professional life”. As to the length and
remuneration of parental leave, see supra our proposals on maternity protection.

•  CONVENT 19
ARTICLES XIII-XV. We agree with Mr. G. Braibant that the rights to social security and health
must belong to every person and cover also pregnancy and maternity (see supra our Art. XI). The
guarantee of an “adequate” level should remain.

LANGUAGE: The expressions used in the Charter should either be sex neutral or refer to both
sexes (e.g. he/she, his/her ).

•  FINAL DECLARATION: The AFEM supports the proposals of the EURONET on the rights
of the child (CONTRIB 22) as well as those of the European Bureau for Lesser Used Languages
(EBLUL, CONTRIB 50).

AFEM: 5, rue Villaret de Joyeuse - 75017 Paris.
Tel: 33-1-45 72 12 03. Fax: 33-1-45 72 15 03
E-mail: assafem@aol.com

                    



Addendum: 1

New .eu Domain

Changed Web and E-Mail Addresses
The introduction of the .eu domain also required the web and e-mail addresses of the European institutions to be adapted. Below please find a
list of addresses found in the document at hand which have been changed after the document was created. The list shows the old and newlist of addresses found in the document at hand which have been changed after the document was created. The list shows the old and new
address, a reference to the page where the address was found and the type of address: http: and https: for web addresses, mailto: for e-mailaddress, a reference to the page where the address was found and the type of address: http: and https: for web addresses, mailto: for e-mail
addresses etc.addresses etc.

Page: 1
Type: mailto

Old: mailto:fundamental.rights@consilium.eu.int
New: mailto:fundamental.rights@consilium.europa.eu
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