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Please find hereafter the English version of the contribution by the International Federation of

Human Rights (FIDH) with a view to the hearing on 27 April 2000. 1

_____________________

                                                
1 This text has been submitted in English and French languages.
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FIDH INTERVENTION BEFORE THE CONVENTION
Hearing of April 27, 2000

« All human rights are universal, indivisible and interdependent and interrelated» (par. 5 of
the Vienna Declaration and Programme of Action, 1993).

These words are not rhetoric : they have a very concrete meaning and real consequences – notably
on the elaboration of the new instrument currently drafted at the EU level.

1. Universality means that all individuals under the jurisdiction of the European Union Member
States must benefit from the fundamental rights stated in the Charter. It would be inadmissible
for FIDH that the Charter would establish categories of beneficiaries, distinguishing between
European citizens, legal residents, and illegal immigrants. As a rule, the rights enshrined in the
Charter should apply to all human beings; only very limited exceptions will possibly be
provided for certain specific rights (right to vote and of being elected, diplomatic protection).
The rights limited to European citizens should be exceptions.

In this regard, FIDH calls on the Convention to seize the occasion of the drafting process of the
Charter to propose the extension of the European citizenship to persons residing legally in a
member State for at least five years.

2. The universal character of human rights also means that they represent a common standard of
achievement for all peoples and all nations. If the Council of Europe, followed by the EU,
have been built on the basis of human rights, this does not mean that these values are proper to
Europeans only ; that they are their own attribute or an original characteristic. Human rights lay
the foundation of the identity of all human beings, and not only of Europeans. The Universal
Declaration of Human Rights was adopted even before the European Community was born.
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It is true that the EU is composed of strong democracies and that people living in its territory benefit
from a particularly developed system of guarantees of their rights. However, people from other
regions of the world also aspire to the acknowledgement of their fundamental rights, and every
single day, a lot of them put their life or their security in danger for the sole reason that they appeal
to the respect of these universal human rights.

If the external policy of the EU is based on human rights and democratic principles, it is precisely
because these are universal values – and not because they are specifically European ones.

As the EU is elaborating a new instrument for the protection of human rights, it should reaffirm,
more than ever, the universal character of these rights, as resulting from the United the Nations and
ILO instruments. These instruments are the everyday reference of human rights organisations and
human rights defenders all around the world. By letting believe that human rights represent a
European specificity, the EU would weaken its capacity of action in favour of human rights at the
international level, facing the risk to be accused of « cultural imperialism » by authoritarian
regimes.

In this perspective, the submission of the European institutions to the external control of the
European Court of Strasbourg would have a determinant symbolic impact vis-à-vis third States and
their nationals. The Charter must not be a pretext allowing the European institutions to
withdraw from all external control. The elaboration of a Charter and the accession to the
relevant instruments of the Council of Europe are two parallel and complementary processes.

3. Human rights are indivisible and interdependent. The terminology used has no incidence in this
regard :the expressions « human rights », « rights of the person » or « fundamental rights » always
refer to the same rights. In international law, the only distinction admitted amongst human rights is
the one distinguishing between rights which cannot be derogated, whatever the circumstances (war,
etc.), and the other fundamental rights (cf. art. 15.2 ECHR, art. 4.2 of the International Covenant on
civil and political rights, art. 3 common to the four Geneva Conventions of 1949). The other
distinctions sometimes referred to are not valid and their only effect is to increase confusion.

The rights are indivisible : they are of equal importance, and their implementation is closely linked,
being civil and politic rights, or economic, social and cultural rights. Therefore, it is desirable that
the future Charter consecrate all these rights.

4. The accession of the EU to the European Convention for the Protection of Human Rights
(ECHR) and to the revised European Social Charter (ESC) remains an essential point that
must be kept in mind while elaborating the Charter.
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Regarding the accession to ECHR :

The European Parliament has rightly stressed the dangers, for legal security as well as for the
coherence of the system of human rights protection in Europe1, that might result from a Charter that
would be binding. Indeed, the highest carefulness is necessary to avoid the adoption of the Charter
making the European jurisdictional system obscure to citizens, already often ignorant of the existing
procedures.

Submitting Community and Union acts to an external control, as for the acts of sovereign national
authorities and jurisdictions, could reassure constitutional Courts about the existence of an
equivalent protection of fundamental rights in the Community legal body. The risk that
constitutional Courts of some States could question the primacy and uniform application of
community law, deciding to check themselves the conformity of community acts to fundamental
rights, would therefore be reduced.

As regards the risk of divergent – or even contradictory - interpretations, adopted by the European
Courts, adhering to the ECHR and the external control it entails could limit the apparition of such
incoherence, and have a preventive effect, binding the Community institutions to take more care over
the respect for ECHR when preparing community legislation.

                                                
1 « Insists that the rights contained in the Charter must in principle be made justiciable by the

European Court of Justice, after careful consideration concerning, and adequate legislative
forestalling, the multiple potentially conflicting jurisdiction as between the European Court of
Human Rights, the European Court of Justice, and the highest Constitutional Court of the
Member States » EP resolution on the Area of Freedom, Security and Justice, 15 Febr. 2000).
« Underlines the need to establish a clear hierarchy of legal rules and a proper definition and
delimitation of the powers of the Court of Justice of the European Communities, the Court of
Human Rights and the national courts, in order to prevent different legal standards from being
applied ». Resolution  on the report on Human Rights in the EU,March 16, 2000, point 87.
See also : Memorandum on the EU Charter of fundamental rights by the Standing Committee
of experts on international immigration, refugee and criminal law, February 2000, p. 7 et 11 :
« The EU Charter will bind the domestic authorities where they implement Community law or
derogate from it. This means that the domestic courts may be confronted with two distinct
standards : the EU Charter, as interpreted by the ECJ, and the ECHR, as interpreted by the
European Court of Human Rights. This underlines the importance of avoiding diverging
interpretations at all costs... the most rational and transparent solution remains accession by
the EU as such to ECHR system ».
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The European Parliament has several times requested the accession of the European Communities, and
more recently, of the EU, to the ECHR2. The Parliamentary Assembly of the Council of Europe has
also asked for it3.

It is important to note that the attribution of the legal personality to the Union and its accession to
the ECHR appear amongst the issues the Portuguese Presidency might propose to the European
Council of June to be added to the mandate of the IGC (inter-governmental conference).

FIDH considers that, by adopting a Charter of fundamental rights and by including it in the Treaty
of the EU, Member States establish fundamental rights as an object (objective) of the EU. This
means that the accession of the EU to the instruments of the Council of Europe will henceforth be
possible, by virtue of Article 308 of the EC Treaty (former article 235).4.

In fact, in its opinion of March 28, 1996, the Court of Justice of the European Communities (ECJ)
stated that, if no specific competence - being express or implicit –confers generally to the
Community institutions the power of promulgating rules in the field of human rights or to conclude
international conventions in this field, one had to consider whether art. 235 of the Treaty (new art.
308) could form a legal basis for the accession of the European Communities to the ECHR. The
Court considered that the consequences of such an accession would have gone beyond the limits of
art. 235, and therefore would have supposed a previous modification of the Treaty, because the
general frame resulting from the treaty provisions, and especially those defining the missions and
actions of the Community, did not explicitly refer to human rights.

Taking into account this case-law, FIDH considers that if they include in the Treaty a reference to
the new Charter, or even the full text of the Charter, Member States will remove the obstacle to the
accession of the European Communities to the ECHR.

By adopting the Charter, Member States would take a big step towards the accession to
ECHR. No fundamental objection to this accession will remain.

                                                
In particular resolution on respect for human rights in the European Union, 16 March 2000,
point 88, « Urges Member States to give the EU legal personality to enable it to accede to the
ECHR ». Resolution on the Charter of fundamental rights, 16 March 2000, point S and art.
15 : « Whereas the Union’s access to the European Convention on Human rights following
the necessary amendments to the Treaty on European Union would represent an important
step towards the strengthening of the protection of fundamental rights in the Union…calls
upon the IGC to enable the Union to become a party to the ECHR so as to establish close co-
operation with the Council of Europe, whilst ensuring that appropriate action is taken to avoid
possible conflicts or overlapping between the Court of Justice of the European Communities
and the European Court of Human Rights. »

3 Resolution of 25/01/2000
4 Art. 308 : If action by the Community should prove necessary to attain, in the course of the

operation of the common market, one of the objectives of the Community and this Treaty has
not provided the necessary powers, the Council shall, acting unanimously on a proposal from
the Commission and after consulting the European Parliament, take the appropriate measures.
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Some of the Member States could consider that the accession to ECHR would imply in-depth
modifications of the European system of protection of human rights (constitutional level). In that
case, FIDH calls for the insertion in the Treaty, on the occasion of the Inter-governmental
Conference, of an express provision foreseeing the possibility for the EU to accede to the ECHR.

Regarding the accession to the revised European Social Charter :

It is appropriate to distinguish between the accession to the ECHR and to the revised ESC because
the monitoring mechanisms established by these instruments are completely different ; This has as
consequences that (1) the reasons calling for these two ratifications do not present the same urgency
and (2) these accessions do not have comparable implications on the revision of the Treaties.

(1) The ECHR comes together with an extremely elaborated jurisdictional mechanism, which
generates a risk of incoherence and confusion if the EU adopts a binding Charter with its
own jurisdictional mechanism. This powerful argument in favour of the accession to the
Charter is only valid to a lesser extend concerning the accession to the revised ESC, which
is endowed of a less developed monitoring mechanism than the ECHR. There is however
some  risk of contradictory decisions between the ECJ (when it will be responsible for
monitoring the respect of the future Charter) and the European Committee for social rights
(which controls the respect of the ESC). The accession of the EU to the ESC is therefore
desirable, but not so urgent as the accession to the ECHR – notably because all the EU
Member States have not yet ratified the revised ESC.

(2) The accession of the EU to the revised ESC would not have consequences of
« constitutional scope » (cf. opinion 2/94 of 28 March 1996, ECJ), precisely because the
monitoring mechanisms set up by the revised ESC are much less developed than those set
up by the ECHR. The EU should therefore be able to ratify the revised ESC without any
previous modification of the Treaties.

5. The competence of the EU has considerably increased, notably since the entry into force of the
Treaty of Amsterdam. The Charter should therefore cover the three pillars of the EU Treaty,
including the common foreign and security policy and the judicial and police co-operation in
criminal matters (which are part of the competence of the Union and not of the European
Community – 3rd pillar). Indeed, the matter would be of a Charter of fundamental rights of the
European Union - and not of the European Communities – covering consequently the three pillars
of the European Union Treaty. This orientation corresponds to the political will expressed on the
occasion of the European Councils of Cologne and Tampere, where it has systematically been
question of a Charter of fundamental rights of the European Union. Furthermore, that understanding
answers the will of increasing visibility in the field of fundamental rights and of increasing legal
security.

The same reasoning is valid concerning the accession to the ECHR and to the revised European
Social Charter. The European Union should accede as such to the relevant instruments of the
Council of Europe, in order to ensure that all the acts posed by the European institutions that could
have consequences on the enjoyment of fundamental rights would be submitted to the control of the
Court of Strasbourg. The next inter-governmental Conference should be the occasion to confer to
the EU the legal personality, in order that it could accede as such to the instruments of the Council
of Europe.
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6. Many people, to begin with the ECJ itself, have recognised that the right of individuals to appeal
to the Court is too restricted, which is particularly unfortunate in the field of the protection of
fundamental rights. FIDH considers that if the drafters of the Charter do not broaden the conditions
of introduction of individual appeals before the Court - which would lead to overburden the Court -
, an alternative solution could be to allow the petition of collective interest (by NGOs) in the cases
where individual appeal is not admissible(e.g. : claim to strike out a ruling of general application).
This mid-way solution would allow to avoid a congestion of the Court, that would lead to an
excessive extension of procedures, violating therefore the right to a fair trial. This would also
guarantee a jurisdictional protection of all the rights included in the future Charter, avoiding that
some cases escape from all jurisdictional control. Besides, the environmental NGOs have also asked
for such a mechanism (in the field of environment, damages very seldom affect directly and
individually one person only, but have, on the contrary, collective consequences5).

The alternative solution generally presented consists in creating a mechanism of preliminary ruling
from ECJ to ECHR for the questions related to the interpretation of the ECHR or to the
compatibility of Community law with the Convention. That proposal does not seem satisfactory.
First, it does not seem easily feasible, because of the lengthening of the procedures it would imply.
Second, it is not desirable for substantial reasons : ECHR is not supposed to decide in abstracto on
the compatibility of the internal law of a State party with the ECHR. Furthermore, to entrust an
international jurisdiction external to the Community legal order the power of establishing the
invalidity of an act of Community law would go beyond what the accession to ECHR requires. It
would almost certainly derogate from the principle of the autonomy of the legal order of the
European Communities. The EC would indeed be deprived of the possibility to decide on the ways
to execute a possible decision of condemnation issued by ECHR.

FIDH SIX POINTS OF RECOMMANDATIONS:
1.  no categories of beneficiaries of rights
2.  to recall strongly the universal character of human rights
3.  to consecrate all human rights (civil, political, economic, social and cultural) within the Charter,

and propose an increase of the level of protection of fundamental rights
4.  to include the Charter within the Treaties in order to confer it a binding character and open the

door to the accession of the EU to the relevant instruments of the Council of Europe, and at least
to the ECHR

5.  recognition, to allow such an accession, of the legal personality of the Union
6.  allowing NGOs to appeal to the ECJ when individual appeal is not possible

_____________________

                                                
5 See : « Verdir le Traité III », recently adopted by the main environmental NGOs in

preparation of the next IGC, p 7-9.


