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SUBMISSIONS ON THE DRAFT CHARTER OF

FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

Eversheds is a European law firm, with key locations within a number of EU jurisdictions.  The

exercise which we have undertaken is to draw comparisons across three of the EU jurisdictions, by

way of illustration, to explain the existing provisions, and help to illustrate whether the fundamental

rights are really required via a separate EU Charter.  We make this submission following a review

of the proposed new rights and having undertaken a review of the existing legislation in each of the

EU countries where we operate, or as appropriate propose new legislation.  We have considerable

experience in relation to dealing with issues of discrimination, fundamental rights, employment

issues and human rights.  We are particularly concerned that the most effective venue for

enforcement of rights at the nature identified, is in the domestic courts and legislation.  In the

establishment of the EU Charter, individuals presumably, would be given the right to seek to

challenge and refer matters to the European Court of Justice on assistance and interpretation.

Organisations and business in particular, will therefore face the potential for further claims and

challenges.  A more effective method by which rights of the nature set out in the Charter are

introduced should be via the existing route of directives which are then interpreted as appropriate

and brought into effect by domestic laws where they become enforceable in the domestic courts.

Summary Response

Our overriding concern in relation to the proposed Charter is that it extends well beyond the scope

of the original terms of the Treaty of Rome.  In addition, it also touches upon rights already

provided for in the European Convention on Human Rights (“ECHR”).  The potential for dual

challenges to be brought by individuals may therefore exist under both the EU Charter as well as

the European Convention, and potentially a third challenge where in particular jurisdictions the

rights guaranteed by the ECHR have been in-acted within domestic legislation.
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There is a particular issue in this regard within the United Kingdom, where, with effect from

October 2000, the Human Rights Act 1998 will introduce new domestically enforceable rights

within the UK jurisdiction as well as placing public bodies, including the courts, under an

obligation to observe and enforce the rights enshrined within the ECHR.

We set out below, based on the proposed Articles to be contained in the Charter, our comments on

each fundamental right.

1 Article I - Equality between Men And Women

Proposal: “Equality between men and women must be ensured with regard to work and

employment and social protection”.

Such protection is already contained within a number of EU provisions including:

� Article 141 (in respect of pay);

� The Equal Treatment directive; and

� The Equal Pay directive.

certainly as regards work.

In the UK, such rights are enshrined both by direct reliance upon the European provisions,

as well as the Equal Pay Act 1970 and the Sex Discrimination Act 1975.

In the Netherlands, Article 1 of the Dutch constitution (“GRONDWET”), the General Equal

Treatment Act and the Act of Equal Treatment of Men and Women in Labour Relations of

1980.  Furthermore, Article 7: 646, 647 and 647 of the Dutch civil code deals with

preventing discrimination in training programmes, conditions of employment and promotion

as well as when terminating employment contracts.

French law contains provisions regarding equality between men and women within the

Labour code (Article L.123-1 and L.122-45) both during the recruitment procedure, the term

of the contract and at dismissal.  The French provisions moreover carry the sanction of

criminal penalties against an employer.
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2 Article II - Right to choose an Occupation

Proposal: “Everyone has the right to choose and to engage in his occupation or business,

without prejudice to the rules in the Treaty relating to the free movement of persons”.

Within the European Union and indeed the European Economic Area, freedom of movement

is provided for across the member states.  To this extent the right to choose and engage in

occupation is protected.

Furthermore, in the UK as well as preventing sex discrimination, the context of which are

dealt with above, the Race Relations Act 1976 also prevents discrimination on grounds of an

individual’s race, colour, ethnic or national origin.

Of course, freedom of movement is also a fundamental right embodied within the Treaty of

Rome.

Again in the Netherlands, Section 19 paragraph 3 of the Dutch constitution contains a right

to freedom of labour to prevent interference by the authorities - although these rights are

subject to social economic circumstances.

Under French law, the same right to choose an occupation is implicit within the preamble of

the 1958 constitution.  However, there are certain regulated professions for which freedom

is restricted.

It is suggested that such a potentially wide ranging right to choose an occupation, would

have to be qualified as appropriate, taking into account policy considerations and

occupations where qualifications are clearly essential in order to be able to carry out the role

in question.

3 Article III - Worker’s Right to Information & Consultation

Proposal: “Workers and their representatives have the right to effective information and

consultation within the undertaking which employs them, particularly in the context of

collective redundancy procedures and decisions relating to conditions of work and to the

working environment”.
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Again, provisions have already been enacted at European level to deal with European Works

Councils in respect of transnational bodies and Community undertakings.

Within the UK, there is already a substantial amount of protection which requires

consultation with worker’s representatives (Trade Union or employee representatives) and

obligations to inform and consult in respect of:-

� Collective redundancies;

� Contractual changes which are proposed;

� Collective matters which may result in dismissal; and

� Health and safety consultation obligations.

In the Netherlands, a substantial body of existing law already provides for the establishment

of works councils and collective consultation, including:-

� The Works Council Act;

� The Notification of Redundancy Act;

� Social Economic Council Merger Conduct Code; and

� Collective Employment Contract.

Works Councils under the first item listed must be established in undertakings of 50 or more

consisting of employee representatives elected by the employees.  Rights to certain

information is also provided, including details concerning the control, reduction, expansion

or changes to the undertaking in which the employee works.  The Notification of

Redundancy Act requires collective consultation and information and there are also

provisions dealing with mass lay off.

In France, the right to information is provided through the requirement placed upon an

employer to post minimum information (for example in respect of working hours and

collective agreements which are applicable) at the works premises and again, there is a
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mechanism for the election and appointment of staff representatives.  Information and

consultation obligations exist for works councils concerning matters affecting the volume

structure, working time, conditions of the workforce as well as changes in the economics or

control and structure of the employer company.  Substantial remedies exist in respect of

infringement of these provision, including imprisonment and/or a fine.

Many European Union countries already have a provision which enact the provisions

concerning workers representatives and redundancies under Directive 98/59/EC in addition

to the European Works Council provisions.

4 Article IV - Freedom of Association, Rights of Collective Bargaining and Collective

Action

Proposal: “Employers and workers have the right to associate freely, including at European

Union level, in order to form the professional or trades union organisations of their choice

to defend their economic and social interests.

Every employer and every worker has the right to join or not to join these organisations,

without this causing him any personal or professional harm”.

In the UK, provisions already exist to protect individuals from joining or indeed declining to

join a recognised Trade Union.  This protection extends to prevent individuals being refused

employment, being subjected to a detriment or indeed being dismissed or victimised in any

other way.  In addition, under the Trade Union and Labour Relations (Consolidation) Act

1992, recognised Trade Unions and their representatives gain the right to certain minimum

information concerned with collective bargaining as well as health and safety rights and

time off rights for training.  Thus, provision already exists to allow freedom of association.

Under Dutch legislation, both the constitution (Article 8), the Dutch Civil Code (Article 7:

670 sub 5) and the Collective Employment Contracts Act protects the individual’s right and

freedom to join a Trade Union and termination of the contract, because of membership or

because the individual has undertaken the activities of an association or Trade Union, is

unlawful.
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Similarly, under the French jurisdiction, there is the right to associate a protection against

dismissal or discrimination.  Discrimination on grounds of Union membership is indeed a

criminal offence (punishable by two years’ imprisonment and/or a fine).

Proposal: “Employers or employers’ organisations, on the one hand, and workers’

organisations, on the other hand, have the right, under the conditions laid down by national

legislation practice, to negotiate and conclude collective agreements, including at European

Union level”.

As such, legislation does not exist to provide the right to negotiate and conclude collective

agreements European wide.  However, there is nothing to prevent organisations from

forming PAN European Associations and indeed a number of employers and indeed Union

bodies already do so.

At a domestic level, under UK legislation, the right to negotiate and conclude collective

agreements (known as “recognition”) is about to be introduced by new legislation in the

summer of 1999 under the Employment Relations Act 1999.  It would be of major concern

if, in addition to the freedom of association rights contained in the ECHR and the new rights

contained in the Employment Relations Act 1999, a further additional right and requirement

was invoked by the introduction of the EU Charter provisions.

Collective bargaining is also already provided for under Dutch law in the Collective

Employment Contract Act, the Works Council Act and Social Economic Council Merger

Conduct Code.  Whilst this is provided on a private law basis, it is based on the principle of

freedom of contracts and although there is no right to require an organisation to determine or

agree a collective employment contract, the right to so contract exists.

Proposal: “Workers and employers have the right in cases of conflicts of interest to take

collective action at European Union level should the occasion arise, including the right to

strike”.

Within each jurisdiction, individual employees have a right to strike or take other collective

action although this right does not appear to be formally recognised in legislation.  However,

the Council of Europe Social Charter which recognises the right to collective action is, for

example, deemed applicable in the Netherlands.  It is in fact a constitutional right under
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French law and special protection exists in the UK to restrict or limit the circumstances in

which individuals who are taking collective action can be dismissed.

The Charter here however appears to envisage the right to take collective action at European

Union level, presumably, where a particular issue arises between the worker and employer

which has an impact at a PAN European level.  Our view is that the right to strike and to

take other action needs to be carefully regulated and set out and that it is preferable for the

circumstances in which action can be permitted to be determined by domestic laws.  From

the point of view of encouraging the economic well being of the European Union, we would

not support the encouragement of European level collective action save in circumstances

where there genuinely is an “EU issue” at stake.

5 Article VII - Right to Equal Remuneration for Equal Work

Proposal: “Every worker has the right to equal remuneration for work of equal value”.

We refer to our observations at Article I above as to the provisions already applying.

Many jurisdictions have already enacted the Equal Pay Directive and are obliged to observe

Article 141 of the Treaty, and we do not see the need to duplicate these requirements and

rights by separate EU Charter legislation.

6 Article VI - Right to Rest Periods and Annual Leave

Proposal: “Every worker has the right to a weekly rest period and to an annual period of

paid leave”.

These provisions were required to be introduced in all member states by the Working Time

Directive.  It is suggested therefore that protection already exists in this area and all

European Union member countries should have enacted the Working Time Directive

provisions in October of 1998.  If the Commission is not satisfied that all individual

employees and workers are being given these rights, we suggest that that is a matter which

should be addressed via infringement proceedings.

Again, we are concerned that what is being proposed amounts to a duplication of rights.
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The UK have certainly introduced the Working Time Directive, which does guarantee

weekly rest and annual periods of leave through its Working Time Regulations.

In France, Articles L-223-1 of the Labour Code provides for 5 weeks’ paid holiday and 20

minute rest breaks for every 6 hours as well as a requirement that individuals are not

required to work more than 6 consecutive hours and, reflecting the EU Directive a daily 11

hour rest.

In the Netherlands the Working Hours Act again addresses minimum holiday entitlement

(20 days) which can be increased by collective agreement or individual agreement (together

with maximum work times and minimum rest periods).

7 Article VII - Safe and Health Working Conditions

Proposal: “Every worker has the right to safe and healthy working conditions”.

Again, there is European Directive legislation via the “framework” directive and subsequent

daughter directives, which have been enacted in the UK, again via the management of

Health and Safety Work Regulations, in the Netherlands by a number of items of legislation

including:-

� The Working Conditions Act;

� The Working Conditions Regulations; and

� The Working Conditions Scheme.

Similarly, it is part of the Labour Code in France contained within Article L-231-1.

These provisions respectively deal with the requirement to establish works committees with

health and safety responsibilities and to consult on such items.

8 Article VIII - Protection of Children and Young People

Proposal: “The minimum age of admission to employment must not be lower than the

minimum school leaving age and, in any case, not lower than 15 years.
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Young people under 18 years of age must have working conditions which suit their age and

be protected against any work likely to harm their safety, health or physical, mental, moral

or social development or to jeopardise their education”.

The Working Time Directive referred to in paragraph 6 above provides for the protection of

young workers throughout the European Union.

As stated in paragraph 6 the Directive has been implemented within the UK.  Young

workers are defined in the Directive as being aged between 15 or the minimum school

leaving age (whichever is the lowest) and 18.  The Directive provides for the protection of

young workers as defined including minimum rest periods of 12 consecutive hours in each

24 hours, a weekly rest period of not less than 48 hours in each 7 day period the young

worker is employed, and protection to ensure that the young worker’s specific development

and vocational training and access to employment needs are met.

In Holland, the Working Hours Act define a minor as a person under the age of 18 and, from

the age of 16 only is entitled to enter into an employment agreement.  Any person under the

age of 16 can only be employed with the permission of his legal representative.  There are

special working hours and rest period restrictions and night working and overtime

employment is forbidden.

Similarly, under the French labour code, specific protection exists for what are defined as

young workers and this includes restrictions on their working time so that those under 18

cannot work for more than 8 hours per day or 4½ hours without a break.

9 Article IX - Right to Protection in Cases of Termination of Employment

Proposal: “Workers have the right not to have their employment terminated without valid

reason and to adequate compensation or other appropriate relief if their employment is

terminated without valid reason”.

It is accepted that the provisions as to termination and protection in this regard is very

limited under EU legislative provisions.  In the UK, protection exists under the Employment

Rights Act 1996, in laws which prevent what is known as “unfair dismissal”.  These



CHARTE 4257/00 cb 11
JUR EN

provisions go on to limit the circumstances in which an individual can be dismissed for fair

reasons and provide remedies currently at £50,000 as a maximum award where a dismissal

is not for a valid (fair) reason.  Additional compensation and in some circumstances

reinstatement or re-engagement to require the employer to take the individual back in their

employ exists, for example in relation to pregnancy related dismissals, Trade Union related

dismissals and indeed, dismissals on grounds of health and safety or representative status.

In the Netherlands, an employer is required to obtain a permit from the Director or the

District Employment Services Authority before giving notice to terminate or alternatively an

application must be made to the Cantonal Court under the Dutch Civil Code, requesting the

setting aside of a contract of employment for serious reasons.  Again, special protection

exists to prevent dismissal for reasons such as Trade Union membership and political

affiliation.  Finally, there is also the right to be granted severance pay upon termination

provided the employee is not at fault for the dismissal.  The amount of severance pay

reflects the damages suffered.

In France again, there are certain protected employees (such as staff representatives) who

cannot be dismissed without prior authorisation from the Labour Inspector which will only

be given after a contradictory enquiry is undertaken.  There is also a legal dismissal

procedure in respect of non-protected employees.

10 Article X - Right to Vocational Training and Guidance

Proposal: “Everyone must have access, without discrimination, to appropriate vocational

training and guidance and to benefit therefrom throughout his working life”.

In the UK, there is the concept of lifetime training and encouragement is certainly given to

provide vocational training although no specific right to training provided.  There is

similarly no such right under Dutch law, although in France, an employer has an obligation

of guidance and adaptation in respect of his employees.

11 Article XI - Right of Employed Women to Protection of Maternity

Proposal: “Every employed woman has the right to maternity leave of at least 14 weeks

before and/or after childbirth”.
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The Pregnant Workers Directive introduced minimum requirements to be invoked in each

member state.  In the UK, this was enacted in 1993 and has further been enhanced by a

recent change which provides to all individuals the right to 18 weeks’ maternity leave (if

their baby is expected on or after the 30th April 2000).

In Holland, 16 weeks’ maternity leave on full pay is an obligation as well as other special

protection and in France a minimum of 6 weeks before giving birth and 10 weeks after.

Again, these rights are already guaranteed and provided by the implementation of the

Pregnant Workers Directive, in each member state.  We therefore do not see the merit in

further duplication.

12 Article XII - Right to Parental Leave

Proposal: “Every worker has the right to parental leave of at least 3 months following the

birth or adoption of a child”.

The Parental Leave Directive again, as with the Pregnant Workers Directive, obliges

member states to introduce a minimum right to parental leave in respect of a child following

birth or adoption.

This has been enacted in the UK, Holland and France.  Given again that this is a more recent

new right, we cannot see the merit or indeed the driving force behind imposing this as a

fundamental right in the European Union through the Charter, when it is already provided

for and in existence.

____________________
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New .eu Domain

Changed Web and E-Mail Addresses
The introduction of the .eu domain also required the web and e-mail addresses of the European institutions to be adapted. Below please find a
list of addresses found in the document at hand which have been changed after the document was created. The list shows the old and newlist of addresses found in the document at hand which have been changed after the document was created. The list shows the old and new
address, a reference to the page where the address was found and the type of address: http: and https: for web addresses, mailto: for e-mailaddress, a reference to the page where the address was found and the type of address: http: and https: for web addresses, mailto: for e-mail
addresses etc.addresses etc.

Page: 1
Type: mailto

Old: mailto:fundamental.rights@consilium.eu.int
New: mailto:fundamental.rights@consilium.europa.eu
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