
 

 
CHARTE 4273/00  cb 1 
 JUR  EN 

DRAFT CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION 
fundamental.rights@consilium.eu.int 

 

 Brussels, 8 May 2000  
 

  

CHARTE 4273/00 
 

CONTRIB 146 

 
COVER NOTE 
Subject : Draft Charter of Fundamental Rights of the European Union 
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The Inter-Governmental Conference of the European Union 

 
and 

 
The Charter on Fundamental Human Rights 

 
 

Position Paper of the Irish Business and Employers Confederation 
 
 
 
This submission is IBEC’s contribution to the Irish Government both in respect of the recently 
opened negotiations to revise the European Union’s Treaties and the simultaneous, but separate, 
elaboration of a Charter on Fundamental Human Rights.  
 
 
1. The Inter-Governmental Conference 
 
The legal rationale for holding yet another Inter-Governmental Conference (IGC) stems from a 
Protocol annexed to the last treaty revision, the 1997 Amsterdam Treaty. It stipulated that at least 
one year before the membership of the European Union exceeds twenty, a conference of the 15 EU 
governments would be convened in order to revise ‘the composition and functioning of the 
institutions’. Thus, for enlargement to become a reality, the EU would be obliged to reform its 
working methods. 
 
This IGC opened on 14 February 2000, not one year before enlargement to new Member States, as 
foreseen by Amsterdam, but years before that could realistically happen. The Heads of State and 
Government, at the Helsinki European Council in December 1999, agreed that the three so-called 
‘leftover’ issues1 from Amsterdam must be addressed right now, before the enlargement 
negotiations started at all. This means that what is decided over the coming year by the 15 will 
actually settle the shape and working methods of a Union eventually comprising upwards of 13 
more countries.2 
 
A more ambitious agenda of reform, as articulated by the Commission, has been postponed. 



 
CHARTE 4273/00  cb 3 
 JUR  EN 

 
The IGC will continue to meet on a weekly basis at the level of personal representatives of the EU’s 
Foreign Ministers, chaired by the Portuguese and subsequently by the French Presidencies. It is 
envisaged that the negotiations will conclude at the Nice Summit on 7-8 December. 
 
The issues that are relevant from a business and employer perspective include: 
 
 * Ireland’s influence within the Community Institutions 
 * Extending Qualified Majority Voting  
 * The scale of ambition of the IGC 
 
- IBEC’s Overarching Views 
 
IBEC takes the view that the Irish Government should not restrict itself to a cautious and 
incremental approach to the negotiations on Treaty reform, but should adopt a robust and pro-active 
attitude to adapt the Community in advance of enlargement.  
 
While recognising political realities at EU level, IBEC believes it is in the long-term interest of the 
Community to proceed now with fundamental constitutional reform. Rather than focusing on the 
limited agenda favoured by the majority of Member States, there is merit in considering extending 
the IGC process to other areas, some of which have been identified by the Commission. 
Recognising that enlargement will not happen before 2005, Member States could set the target of 
having the results of a more comprehensive IGC submitted to Europe’s electorate in June 2004, the 
date of the next direct elections to the European Parliament.  
 
IBEC also believes that, at a fundamental level, the current negotiations must not lead to the 
traditional balance between large and small Member States being re-weighted in favour of the 
former, to the extent that a ‘directory’ of five, and eventually six countries, could come to dominate 
the future direction and policies of the EU. This would not achieve the declared Treaty goal of 
‘deepening the solidarity between the peoples of Europe while respecting their history, their culture 
and their traditions’. 
 
- Reform of the European Commission 
 
The Treaty of Amsterdam stipulated that at the date of the next enlargement - now expected 
sometime between 2004 to 2006 - the Commission would comprise of only one representative from 
each country, thus reducing the number of Commissioners from Germany, France, Italy, Spain and 
the UK. In the short term therefore, assuming that fewer than five countries join in the first wave, 
this would possibly mean all countries which have two Commissioners would lose one nomination. 
 
IBEC does not share the view that some Member States can be ultimately left un-represented within 
the College of Commissioners. In particular, any attempt to fix the number of Commissioners at a 
level3 which would result in uninterrupted representation of large Member States but with some 
form of rotation for smaller countries, is not acceptable. The essence of democracy is adequate 
representation. In Ireland’s case, it is inconceivable that we would be excluded from the Executive 
given the pivotal role it plays. 
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By contrast, the option of re-casting the role of Commissioners would be much more practicable. In 
this scenario, the President would head a College comprising of a reduced number of ‘senior’ 
Commissioners, with ‘junior’ Commissioners reporting to individual Commissioners, much in the 
same way as cabinet government already operates in several Member States. The number of junior 
positions could easily vary as a function of the number of countries in the EU at any given time; 
while the allocation of the senior Commission portfolios would be decided by the President elect, 
on the basis of merit rather than the country of origin of the prospective Commissioner, and 
independently of deliberations within the Council, as has been the case up to now. In this way, the 
calibre of politicians putting their names forward for a post in the Commission would be the 
decisive factor in the quality of their post in Brussels. 
 
- Re-weighting of Voting Strengths in the Council of Ministers 
 
The above-mentioned Amsterdam Protocol stated that the modification of national representation in 
the Commission would be conditional upon an appropriate re-weighting of votes in the Council, 
thereby ‘compensating’ larger Member States for the loss of their second Commissioner. The two 
options suggested at Amsterdam were a straight re-weighting of the number of votes allocated to 
each country, or the introduction of a dual majority, in which a qualified majority would equal, not 
71% of the votes cast, but would instead constitute a simple majority of the Member States and a 
majority of the EU population.  
 
The latter of these options is favoured by IBEC, as it guarantees the interests of sovereign states - 
one Irish vote being equal to one German vote, just as Alaska (0.6 million people) and California 
(32 million) are equally represented in the US Senate. On the other hand, the will of the EU 
population as a whole would be justly reflected in the need for all adopted legislation to represent a 
majority of EU citizens - thus in a system with 370 votes (each vote representing 1 million voters) 
where 186 were necessary to adopt a proposal, Ireland would have 4 votes and Germany 87; each 
vote representing one million voters. This dual majority system would have the benefit of 
simplicity, transparency and ultimately flexibility, in the event of successive enlargements. 
 
- Voting Procedures in the Council of Ministers 
 
Qualified majority voting already applies to over 70% of all legislation negotiated in Brussels and 
Strasbourg. It is proposed that QMV be extended to all of the remaining spheres of Community 
legislation, with the exception of major constitutional decisions, such as accession of new Member 
States and reforms of the treaties. IBEC accepts in principle the logic of a further extension of QMV 
to some of the areas, in particular internal market issues, still covered by unanimity. 
 
IBEC believes QMV should be extended to the following areas: 
 
• in the budgetary field of own resources (Art. 269); 
• measures taken when a Member State is threatened with severe difficulties caused by 

exceptional occurrences (Art. 100); 
• transport regime affecting living standards and employment (Art. 71,2); 
• culture (Art. 151,54), decisions on freedom of movement in the EC (Art. 18,25); 
• rights of self-employed to provide services in other Member States (Art. 47, 26); and 
• actions in favour of the competitiveness of industry (Art. 157,3). 
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Further consideration needs to be given regarding the extension of QMV to external trade policy 
issues (Art. 133). 
 
A failure to grasp the nettle of a further pooling of sovereignty in these areas can only increase the 
threat of greater use of ‘closer co-operation’ between some Member States. Ireland has already 
experienced, in a less than ideal manner, the operation of such flexibility both from the inside and 
the outside (EMU and Schengen). 
 
The provisions in the treaty on EMU need to be updated, taking account of the fact that the euro is 
now a reality, and providing greater clarity for potential second and third wave entrants. In addition, 
for the purpose of simplicity and greater democratic accountability, IBEC considers that the existing 
articles on economic and monetary policy under Title VII of the EC Treaty relating to the use of the 
‘co-operation’ procedure should be replaced with the co-decision procedure.  
 
No further extension of QMV can be accepted in areas fundamental to the sovereignty and national 
interests of Member States. This includes national social security arrangements (and all other 
measures foreseen by Art. 137,3), environment measures of a fiscal nature (and all other measures 
foreseen by Art. 175,2), tasks and objectives of the structural funds (Art. 161), and, above all, 
taxation policy and tax rates (Art. 93-94). However, implementing decisions which stem from 
earlier unanimous framework decisions in the taxation field could be taken by QMV. 
 
- Other Issues 
 
In the event that the IGC extends its agenda to such matters as the first and second pillars, IBEC 
would reserve the right to make a further submission. 
 
 

--------------------------------------------- 
 
 

2. Charter On Fundamental Human Rights 
 
The Treaty of Amsterdam states (Article 6.1): "The Union is founded on the principles of liberty, 
democracy, respect for human rights and fundamental freedoms. Thus there is already a clear 
assertion that fundamental rights exist and must be respected. 
 
In trying to create a "Europe of the Citizen", fundamental rights were deemed by politicians only to 
work if they are highly visible and if ascertainable rights "stimulate the readiness to accept the EU 
and to identify with its growing intensification" in the EU citizen. The expected 'Bill of Rights' did 
not appear in the Amsterdam Treaty. 
 
In attempting to address these concerns, the Helsinki European Council has brought together a 
Convention of MEPs, members of government (Michael O’Kennedy T.D. for the Irish government) 
and members of national parliaments (Desmond O’Malley T.D. and Bernard Durkan T.D. for Daíl 
Eireann). Their brief is to produce a draft Charter of Fundamental Rights covering civil, political 
and social rights.  
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The list of rights the group is reviewing is extensive, inspired by the ‘main’ Charters which already 
apply including the European Convention of Human Rights, various ILO, UN and Council of 
Europe Treaties. One issue which has already emerged is whether a distinction could be made 
between civil and political rights and economic and social objectives and how they may be 
implemented. The biggest problem is less the content of the Charter but its legal status. At present, 
the aim is to establish a Bill of Rights, rather than conferring new powers on the Union to legislate 
in the field of fundamental rights. While the Charter is intended to apply solely to the Union's 
institutions and not to activities of Member States, the efficient safeguard of fundamental rights as a 
rule presupposes judicial protection. Thus there is significant political pressure to make the Charter 
legally binding as part of the EU’s Treaties.  
 
The impact of this aspiration has not yet been thought through. To give legal status to, for example, 
the right to a healthy environment or to join a trade union could give any citizen the right to bring 
an individual company or Member State to a national court or the ECJ for not safeguarding that 
right, or in extremis could force the national legislator or the ECJ to develop a more coherent theory 
of limitation. The binding nature of the Charter would not be a problem if it merely listed the rights 
that have an essentially justiciable character. However, if the Charter included rights that would 
ordinarily be considered to be in the nature of non-binding commitments or aspirations, the whole 
project could become a legal minefield. Creating legal uncertainty must be avoided at all costs. 
While the choice is a political one, the Charter is already being drafted so that it is capable of being 
incorporated into the treaties if needed.  
 
A binding Charter is strongly supported by the European Parliament whose MEPs foresee plaintiffs 
taking cases on foot of the Charter having access to the ECJ. The Parliament also has on its agenda 
that fundamental rights could be extended to cover such matters as biotechnology. 
 
A strategy which is gaining in popularity within the Convention is to have two parts to the Charter, 
one which is legally binding, the other describing these rights and obligations and which reflects 
aspirations and is not binding. This is the ideal way to give added value to European citizens, 
without prejudice to legal certainty. 
 
Another complication is that the Charter may place those rights simultaneously under the 
jurisdiction of the European Court of Justice and the European Court of Human Rights, creating the 
need for a new relationship to be worked out.  
 
The draft Charter will be ready by the end of 2000, and may become part of the new Treaty on 
institutional reforms which may be adopted by the Nice Summit in December.  
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IBEC supports the drawing up of a Charter subject to the following comments: 
 
1. Only fundamental and universal rights should be covered by the Charter. Standards set by 

Community Directives should not fall within the remit of the Convention. 
2. The Charter should express the Treaty’s four fundamental freedoms (free movement of 

goods, people, services and capital), but should not declare these principles to be 
fundamental rights. 

3. The Charter should state, perhaps in the Preamble, that the protection of fundamental rights 
recognises the importance of maintaining Europe’s competitiveness. 

4. It should clarify existing rights, but not undermine them. 
5. No new rights should be promulgated. 
6. No new powers should be given to the Community’s Institutions. The Charter is not a 

licence for the EU to regulate. 
7. The Charter should not be legally binding. 
8. There should be no commitment to a right to vocational training (ref: Article 12) or to 

workers’ information and consultation (these issues are more appropriate to secondary 
legislation, or to Codes of Best Practice). 

9. The right to join a trade union should be balance with a right to exercise freedom not to join 
a trade union or association (ref: Article 13). 

10. The right to ownership should have regard to Ireland’s constitutional position on property 
rights and the Planning Act 2000 (ref: Article 16). 

11. Respect for the Charter should be conditional of continuing membership of the Union. 
12. The autonomy of the European social partners under the Social Protocol should be 

acknowledged, perhaps by an interpretative statement. 
13. The current non-binding Social Charter should not be amended by the Convention. 

Proposals to enshrine trade union rights and to incorporate such rights as the right to a 
minimum wage, the right to housing and the right to protection from social exclusion and to 
include a right of access to social rights are, in accordance with the principle of subsidiarity, 
not a matter for determination at Community level. 

 
The Charter will be portrayed as being of real significance to the Union’s citizens. Therefore 
nothing should be included that cannot be fulfilled. A clear distinction should be made between 
fundamental rights and political aspirations. Corresponding obligations should also be included 
where this is relevant. 
 
Finally, IBEC would like to know whether a referendum will be needed in Ireland if the Charter is 
adopted. 
 

--------------------------------------------- 
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3. Communicating “Europe” 
 
The Programme for Prosperity and Fairness includes a commitment that a programme will be put in 
place by government “to adjust Irish public awareness of EU matters away from the direct cash 
transfers and towards the more indirect but still substantial benefits arising from the social, 
economic and cultural development of the EU”. (Framework IV, section 4.6.4). 
 
IBEC believes this initiative should be launched as soon as possible in the context of the current 
IGC and the on-going work of the Convention. Public awareness of Europe in Ireland is positive. 
Therefore it is critical that the issues being negotiated this year are communicated in a professional, 
timely and transparent manner. A debate about Ireland’s role in an enlarged Europe should be 
encouraged. 
 
 
 
April 2000 
 
 

____________________ 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
                                                 
1 Size and composition of the European Commission; weighting of votes in the Council of Ministers; and possible 

extension of qualified majority voting in the Council. 
2 Poland, the Czech Republic, Hungary, Slovenia, Estonia and Cyprus; who were joined by Slovakia, Latvia, 

Lithuania, Romania, Bulgaria and Malta following the Helsinki Summit, with Turkey recognised as a long-term 
candidate. Positive reaction to the recent political advances in Croatia would suggest that both it and other 
Balkan states will not be excluded from the enlargement process. 

3 For example, fixing the number of Commissioners at 21 would hypothetically allow 6 Member States to be 
guaranteed a seat, but would force the remaining 21 countries to be represented in only 5 of 7 Commission terms 
of office. 

4 Decisions in this sphere, while taken by co-decision between the institutions, are seriously delayed by the 
requirement for unanimity in Council throughout the procedure. A similar anomaly for decision in the R&D 
sector was removed at Amsterdam. 

5  Ibid. 
6  Ibid. 



Addendum: 1

New .eu Domain

Changed Web and E-Mail Addresses
The introduction of the .eu domain also required the web and e-mail addresses of the European institutions to be adapted. Below please find a
list of addresses found in the document at hand which have been changed after the document was created. The list shows the old and newlist of addresses found in the document at hand which have been changed after the document was created. The list shows the old and new
address, a reference to the page where the address was found and the type of address: http: and https: for web addresses, mailto: for e-mailaddress, a reference to the page where the address was found and the type of address: http: and https: for web addresses, mailto: for e-mail
addresses etc.addresses etc.

Page: 1
Type: mailto

Old: mailto:fundamental.rights@consilium.eu.int
New: mailto:fundamental.rights@consilium.europa.eu
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