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1  This text has been submitted in English language only. 
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Charter of Fundamental Rights 
 

Public Hearing of the Convent 
 

April, 27th 2000, Brussels 
 
 
 

Contribution by  Michael Windfuhr,  
Executive Director, 
FIAN – FoodFirst Information and Action Network 

 
For Forum Menschenrechte (German Forum for Human Rights) 

 
 
Today, Forum Menschenrechte, which was founded in connection with the 1993 Conference for 
Human Rights in Vienna, is bringing together 40 German human rights organisations. The Forum 
Menschenrechte has been following the debate on the fundamental rights in the European Union 
and since 1997 has been calling for a Charter of Fundamental Rights1. 
 
Forum Menschenrechte has formulated a joint statement on the Charter which has been presented to 
the German members of the Charter, and which can be obtained from the homepage of the 
European Council. Forum Menschenrechte has asked Michael Windfuhr from FIAN to represent 
the German human rights organisations in the hearing of the Convent.  
 
FIAN (FoodFirst Information and Action Network) was founded in 1986 by human rights activists 
in Belgium, Germany and Sweden with the aim of establishing an international human rights 
organisation concerned with the question of the implementation of social, economic and cultural 
human rights (esc-rights). As the International Covenant on Economic, Social and Cultural rights 
comprises of a variety of rights, the founding members of FIAN decided to focus the mandate of 
FIAN on the right to adequate food (Article 11 of the Covenant). Currently, FIAN-International has 
sections and co-ordinating bodies in 20 countries, and members in about 60 countries. FIAN has 
advisory status with the United Nations,  as well as with the OAU and the European human rights 
system. 
 
Why include economic rights in the Charter of Fundamental Rights? 
 
Essentially, there are five arguments for the inclusion of economic rights in the Charter. These 
should be mentioned here, before discussing the arguments that are commonly levelled against the 
inclusion of economic rights in the Charter, especially the lack of justiciabilty. 

                                                 
1 See documentation of the congress held in 1997 „Für ein Europa der politischen und sozialen 

Rechte“Forum Menschenrechte, Materialien Nr. 8 
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Five arguments for the inclusion of economic rights in the Charter of fundamental rights: 
 
1. The defence of human dignity calls for the recognition of the indivisibility of human rights 
 
In the Universal Declaration of Human Rights, the signatory states obligate themselves to the 
“creation of a world in which the human beings, free from fear and need, enjoy the freedom of 
speech and belief.” This statement has its origin in the observation that social crisis has commonly 
been one of the factors in promoting rises in fascism. These words of the preamble of the Universal 
Declaration of Human Rights are pointing to the close connection between, and the common 
reference of, both civil-political, and economic, social and cultural human rights, which is 
manifesting itself in the concept of human dignity. In 1966, the United Nations finalised the 
adoption of two treaties codifying human rights, making them legally binding – the Covenant on 
Civil and Political Rights and the Covenant on Economic, Social and Cultural Rights. Both became 
effective in 1976, bound together by a joint preamble that emphasises the indivisibility of human 
rights: “The ideal of free human beings enjoying civil and political freedom and freedom from fear 
and want can only be achieved if conditions are created whereby everyone may enjoy his civil and 
political rights, as well as his economic, social and cultural rights.” 
 
2. The division of human rights is undermining the effective protection of human rights 
 
Additional to the historical reasons for the emphasis on the indivisibility of human rights, practical 
experiences has made it mandatory for human rights organisations to defend the indivisibility of 
human rights. Those who are facing political persecution and discrimination are often activists, 
trade unionists etc., who are engaging themselves in the defence of economic, social and cultural 
rights. 
Working with organisations in the defence of the human right to food, FIAN is on a daily basis 
experiencing this close relationship. For the victims of human rights violations, any differentiation 
in classes of human rights is irrelevant. They experience both types of threats as what they are: a 
violation of their dignity as human beings. 
 
3. Lately, the idea of the indivisibility of human rights has experienced impressive support 
 
The indivisibility of human rights is part of the consensus on which the international treaties in the 
field of human rights are based. Following this tradition, the 1993 Vienna Conference on human 
rights again emphasised the indivisibility of human rights – “All rights are universal, indivisible, 
and interdependent and interrelated.” This basic consensus has led to an immense improvement in 
the recognition of esc-rights during the last 15 years. A lot of new constitutions have placed esc-
rights alongside civil-political rights. The work on esc-rights within the human rights system of the 
United Nations has developed dramatically since the end of the 1980s. In the African, inter-
American and European human rights systems, esc-rights have naturally been integrated, and the 
inter-American and the European system have even developed an appeal procedure. 
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4. A Charter of Fundamental Rights lacking economic human rights would be a step 

backward and a precarious international signal 
 
Until today, 50 years after the Universal Declaration of Human Rights, the indivisibility of human 
rights has not been realised neither in state practice or in the human rights instruments of the United 
Nations and in public consciousness. Translating this human rights mandate into practice has to be 
the central aim of a modern human rights system. A Charter of Fundamental Rights lacking 
economic human rights would throw us back 20 years in the understanding of human rights and 
would call into question the results of the Vienna Conference. For the human rights system this 
would weigh more heavily than the questioning of human rights using cultural arguments. States 
responsible for massive violations of economic, social and cultural rights could point to an 
European Charter lacking economic rights in defence of their actions. 
 
5. All EU member states have accepted the protection and the fulfilment of esc-rights as 

binding obligations 
 
In all EU member states, esc-rights have been accepted for a long time already, and are therefore 
part of the state obligations of the EU countries. In addition, the EU members have supported the 
European Social Charter and have ratified a variety of other conventions which explicitly and 
implicitly include esc-rights, and which therefore imply obligations for the EU member states. 
These are for example the Convention on the Rights of the Child, the Convention on the 
Elimination of All Forms of Discrimination against Women, as well as a variety of conventions of 
the ILO. During several World Summits throughout the 1990s, the EU member states have declared 
their intention to implement esc-rights (World Population Summit, World Social Summit, etc). It is 
therefore obvious that they have taken on the responsibility to respect, to protect and to fulfil these 
rights when also acting within the framework of the European Union. This is even more important 
as decisions on the EU-level have direct influence on the fulfilment of the esc-rights of those people 
resident in the member states of the European Union. 
 
 
Discussion of arguments and problems which are levelled against the inclusion of esc-rights in 
the Charter of Fundamental Rights 
 
Below are the series of arguments which are generally levelled against esc-rights, some of which 
can be found also in  the discussion on the Charter 
 
The first argument questioning the nature of esc-rights as fundamental and human rights is the high 
costs connected with the fulfilment of these rights. In order to provide all people with access to 
adequate food, housing, education and health services, massive investment and economic 
development is needed. Another argument closely connected with the one of high costs is a 
justiciable one, dealing with the nature of esc-rights. All rights have to be directly implementable. 
Esc-rights, on the other hand, are said to be implementable only over a long period of time and are 
therefore to be seen as political goals, not as rights. Another conclusion on the different legal nature  
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of the two groups of human rights is that civil-political human rights are first of all ‘negative rights’ 
protecting the individual against abuse of state power, while esc-rights call for an active role of the 
state in their implementation and are therefore called ‘positive rights’. From this point of view, the 
writing-down of esc-rights as directly implementable fundamental rights would restrict the states 
too much politically and would reduce political fields of action. 
 
The rest of this text will deal with the counter arguments to these assumptions. At the centre is the 
change in direction that has been achieved in the human rights system dealing with esc-rights 
during the last few years. This change in direction has coincided with several other developments 
supporting this change: the end of the Cold War, the growing demands for economic rights by 
NGOs; the creation of an UN Committee on Economic, Social and Cultural Rights that is equal in 
status to the UN Human Rights Committee; and the strengthening of esc-rights in the regional 
human rights systems. 
 
1. The legal nature of esc-rights is not different from civil-political rights: they comprise of 

state obligations on three levels 
 
The starting point of this change in direction lies with the growing experience of concrete cases of 
violations of esc-rights that have been documented by NGOs and by the UN bodies working on 
human rights. Of course, not every hungry or illiterate person is the victim of human rights 
violations. However, the influence of wrong or missing state intervention on the number of hungry, 
illiterate and homeless people is very high. State forces are often directly involved when people are 
evicted from their land or when homes are destroyed for urban development. They do not act when 
peasants are violently thrown from their land by the owners of large estates, when wages are paid 
below the minimum wage or when certain groups are denied their right to work. Often, they only 
use a percentage of available resources to enable people without any income to get access to 
productive resources. 
 
These examples illustrate that the old judicial opposition of negative and positive rights cannot be 
justified objectively. Esc-rights do not essentially obligate states to anything different from civil-
political rights: 
1. The respect of existing possibilities for participation, both political and economic, meaning the 

respect of an individual’s physical integrity as well as freedom of profession or the access to 
land (obligation to respect) 

2. The protection of the individual by legal systems and the police, for example the freedom to act 
politically as well as the freedom to use resources for economic purposes (freedom from 
corruption, security of land titles, protection of the tenant etc.) (obligation to protect). 

3. State action to create supportive frameworks for the fulfilment of human rights, this means the 
reduction of destructive frameworks and the creation of supportive ones (obligation to fulfil). 

 
2. The costs of implementing esc-rights are not necessarily higher than implementing civil-

political rights 
 
Civil-political rights call for the same state involvement and are in the same way impossible to be 
realised without money. No state can immediately guarantee free access to land to everyone the 
same as no state can immediately guarantee an independent judiciary based on fair trial. The  
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number of human rights specialists and of NGOs who, in agreement with the results from the 
Vienna Conference, see an end to the differential interpretation of the two Covenants and who only 
see slight differences in the degree of the obligations to respect, to protect and to fulfil, is growing 
rapidly. Human rights law both obligate states to refrain from violating human rights and to pursue 
an active policy aimed at fulfilling these rights. The implementation of esc-rights does not call 
for the revival or the cementing of a centralised supplier state, but for the creation of 
opportunities and the protection of social and economic participation for everyone. 
 
3. esc-rights are often seen as second-class rights, as their complete fulfilment can be 

achieved only step by step or gradually. However, this is also the case with other 
fundamental rights that belong to the group of civil-political rights (For example non-
discrimination of men and women). In the same way as these rights, esc-rights should be 
recognised as fundamental rights, even if their fulfilment can be achieved only gradually. 

 
The protection of fundamental rights can therefore not be restricted to directly implementable and 
justiciable rights but has to be comprehensive. The line deviding directly implementable and 
justiciable rights does not lie between civil-political rights and esc-rights but between the possibility 
for direct realisation of different levels of state obligations resulting from human rights. The 
obligations to respect and to protect are largely directly implementable and justiciable. 
 
4. esc-rights are largely directly implementable, so one cannot talk of  a lack of justiciability 
 
In its legal commentary on the nature of state obligations in relation to esc-rights (General 
Comment No. 3), the UN Committee on Economic, Social and Cultural Rights has pointed out that 
many obligations resulting from the esc-rights are directly realisable, for example all anti-
discriminatory measures. The state obligations to respect and protect these rights are largely directly 
implementable and justiciable. 
 
 
5. The nature of esc-rights should generally not be questioned using the argument that for 

their full implementation positive state action is needed.  The availability of state social 
security forms the basic content of esc rights and should also be at the core of the Charter 
of Fundamental Rights. 

 
The realisation of civil-political rights also requires positive state action, without their legal nature 
being called into question. Should the fulfilment bound obligations on esc rights be excluded from 
the Charter as they can only be realised gradually and consequently represent political goals rather 
than rights? 
Answering this question, we have to make the difference of whether we are talking about the 
implementation of basic standards or about the full realisation of these rights. In its previous work, 
the UN Committee on Economic, Social and Cultural Rights has made explicit that the obligation to 
fulfil first of all obligates the state to identify all groups at risk and to design policies to support 
them. If the state fails to do so, it has already violated the right concerned (for example the right of 
minorities to access education services). Furthermore, the Committee has developed the concept of 
“core content” (for the right to education: access to primary education), which implies that basic  
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services should be provided by all states irrespective of their level of development. International 
jurists have impressively supported this in the Maastricht Guidelines. In our opinion, in the Charter 
of Fundamental Rights, the right to a living wage should be read as the core content of the right to 
an adequate standard of living. 
The question of available resources for the implementation of esc-rights becomes relevant only 
beyond the fulfilment of the core content. The full realisation of the right to education requires more 
financial resources. In article 2, the Covenant on Economic, Social and Cultural Rights calls for the 
use of the “maximum of available resources”. This full implementation can certainly only be 
included in the Charter as a political goal, so that the state’s freedom to act is not restricted too 
much. However, the progressive full implementation of esc-rights has to be supplemented with 
benchmarks and has to be monitored regularly. 
 
6. In the international human rights system, esc-rights are provided for with weaker 

instruments and have been largely neglected by international law. This discrimination 
against esc-rights should however not be used as an argument for continuing 
discrimination in the future. 

 
Except for the obligation to report, international law does not know any instruments for 
enforcement of esc-rights, like a procedure for individual complaint. This means that no case law 
has been developed. The inter-American and the European human rights systems have in the 
meantime accepted procedures for individual complaints.  Concerning the Covenant on Economic, 
Social and Cultural Rights, an optional protocol to the Covenant is currently being considered by 
the Commission on Human Rights. 
 
Again and again, it is suggested that esc-rights are not formulated in a precise legal manner, because 
the relevant clauses in the Covenant are not exact. Again, one can say, that, as with all fundamental 
rights, interpretation and the development of case law will help develop a more precise 
understanding. Case law of the ECHR has contributed to an immense improvement in the 
understanding of these rights. In the field of esc-rights, the Committee on Economic, Social and 
Cultural Rights has started to develop precise legal commentaries in the form of “General 
Comments”. The accusation that esc-rights are not well enough defined has its roots in the fact that 
intensive legal occupation with these rights has only started  recently. Case law and legal 
interpretations will help to overcome this backward nature. 
 
However, there are also other reasons than legal ones responsible for the neglect of esc-rights. Both 
groups of human rights have been politically intrumentalised during the Cold War. While the 
Western countries have been referring to the violation of civil-political rights in Eastern Europe, the 
East was pointing to the neglect of economic and social rights in the West (like unemployment and 
homelessness). This political take-over has thoroughly influenced the understanding and education 
on human rights. In Western countries, the public understanding and media coverage of human 
rights is dominated by the focus on civil-political rights like the right to be free from torture, death 
penalty and political oppression. 
 
7. The inclusion of esc-rights in the Charter will not extend the responsibilities of EU 

institutions beyond those laid down in the EU treaties. The aim of including esc-rights is 
firstly to ensure that all the esc-rights of those resident within the EU are not violated by 
decisions taken on the European level. 
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Especially in the field of the fulfilment of esc-rights, the EU has already far-reaching legal 
capabilities. The accountability of policies of all organs of the EU and the member states is very 
important, especially as the economic frameworks are largely determined at the European level. 
Esc-rights imply negative rights, protecting all residents in the EU against the possible negative 
implications of EU-policy on the application of these rights.  
The European citizens and all those resident within the EU, will not understand and accept the 
implied set-back in the protection of their rights if the Charter does not include the respect, the 
protection and the fulfilment of their economic, social and cultural rights. 
 
 
Conclusion 
 
- Through their commitment to human rights, states are obligated to not violate these rights and to 
actively pursue their fulfilment. The implementation of esc-rights does not call for the revival or the 
cementing of a centralised supplier state, but for the creation of opportunities and the protection of 
social and economic participation for everyone. 
- A Charter of Fundamental Rights lacking economic human rights would throw us back 20 years in 
the understanding of human rights and would call into question the results of the Vienna 
Conference. For the human rights system this would weigh more heavily than the questioning of 
human rights using cultural arguments. States responsible for massive violations of economic, 
social and cultural rights could point to an European Charter lacking economic rights in defence of 
their actions. 
 
 
 

_____________________ 



Addendum: 1

New .eu Domain

Changed Web and E-Mail Addresses
The introduction of the .eu domain also required the web and e-mail addresses of the European institutions to be adapted. Below please find a
list of addresses found in the document at hand which have been changed after the document was created. The list shows the old and newlist of addresses found in the document at hand which have been changed after the document was created. The list shows the old and new
address, a reference to the page where the address was found and the type of address: http: and https: for web addresses, mailto: for e-mailaddress, a reference to the page where the address was found and the type of address: http: and https: for web addresses, mailto: for e-mail
addresses etc.addresses etc.

Page: 1
Type: mailto

Old: mailto:fundamental.rights@consilium.eu.int
New: mailto:fundamental.rights@consilium.europa.eu
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