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Please find hereafter the second submission by the Confederation of British Industry (CBI). 1

____________________

                                                
1 This text has been submitted in English language only.
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CBI SECOND SUBMISSION TO THE EU CHARTER OF FUNDAMENTAL RIGHTS
DRAFTING CONVENTION

The Confederation of British Industry (CBI) is the voice of British business, representing more than
250,000 employers, large and small, industrial and commercial.

This second CBI submission to the Convention focuses on the economic and social rights which are
currently being discussed.

Summary

1. As outlined in its earlier submission to the Convention, the CBI supports a declaratory Charter
which sets out existing justiciable fundamental rights – whether derived from the European
Convention on Human Rights or the EU Treaties – and how citizens can enforce them. We
believe this approach will maximise the visibility of fundamental rights to EU citizens, whilst
preserving the existing, effective legal mechanisms.

2. We remain deeply concerned by calls to extend the list of existing fundamental rights and to
make the Charter legally binding by incorporating it into the Treaties.
The advocates of this approach aim to develop a European Constitution by creating binding
rights at EU level in areas which have traditionally been the ultimate responsibility of national
governments.  This would be an enormous political step.  Such shifts in sovereignty have major
implications and should only be considered through full intergovernmental discussions.  We do
not believe that contemplation of such a radical approach is compatible with the mandate
provided at Cologne – which was clear that the Convention’s primary role was to consider how
to make existing rights more visible.

3. The term ‘fundamental social rights’ can create confusion.  It is used in different community
texts to describe both justiciable rights and political aspirations which cannot be enforced by the
Courts.  For example, the European Convention on Human Rights clearly has direct legal effect
– EU citizens can take cases under it to the Strasbourg Court.  Such rights should, in our view,
be included in the Charter.  By contrast, the fundamental rights referred to in the 1961 European
Social Charter and the 1989 Community Charter of Fundamental Social Rights of Workers are
political aspirations, values and policy objectives that all member states agree to pursue at the
appropriate level, but which have no legal effect.  Whilst these are of great importance, they do
not have the same legal status as justicicable rights. We do not believe that they should be
included in the Charter.
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The CBI believes that it is critical that the differing legal status of “fundamental social rights” must
be fully acknowledged in discussion of both the scope and legal status of the Charter.

A declaratory Charter focusing on those rights which are currently justiciable is the best way
to meet the Council’s objective of raising EU citizens’ awareness of their fundamental rights.

5. The CBI believes the role of the Charter is to raise EU citizens’ awareness of their existing
rights – an objective that we fully support. Looking at the Convents 18, 19 and 26, the CBI
believes that only those fundamental rights and freedoms which are at present directly
enforceable should be incorporated into the Charter, namely:

•  The freedom to choose and practise trade and profession, which is closely associated with the
right to move and reside freely within the territory of the Member States as established in
article 18 of the TEC.

•  The right to equal pay between men and women, as set out in article 141 of the TEC.

•  The right to freedom of association, set out in article 11 of the ECHR.

•  The right to equality between men and women and the right of disabled persons to social and
professional integration should be considered as elements of the general principle of non-
discrimination established in article 14 of the ECHR.

6. The Charter should set out these justiciable rights in clear and simple language for maximum
impact and point to the appropriate source instrument and existing legal mechanisms by which
citizens can enforce these rights.

7. The legal mechanisms for enforcing ECHR rights would be altered if they were incorporated
into the EU Treaties.  This would undermine the current effective system of enforcement and
generate considerable legal uncertainty:

•  Overlaps of jurisdiction between the Strasbourg Court and the European Court of Justice
would lead to different interpretations of fundamental rights, undermining legal certainty.

•  It would also create a two-speed system of case law development that would weaken the
Council of Europe.  The European Court would develop its own body of case law that would
not be applicable to non-EU members of the Council of Europe.

•  The Strasbourg Court – which has jurisdiction over the ECHR - has developed a balanced
approach to the interpretation and protection of fundamental rights over fifty years, which
should be built on rather than undermined. Some have argued that even if the ECHR were
incorporated into the Treaty, it would be possible to ensure the precedence of the Strasbourg
Court over ECHR rights.  It is unclear how this could be achieved given that the European
Court has responsibility for Treaty rights.
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The balance of powers between the EU and member states should only be altered through
intergovernmental negotiations

8. There have been many calls to include in the Charter fundamental rights which are not currently
legally enforceable by citizens through the Courts.  There have been particular demands for
inclusion of the political aspirations outlined in the 1961 European Social Charter and the 1989
Community Charter of Fundamental Social Rights of Workers. These Charters set out important
values and objectives which EU member states have agreed to respect and work towards, at
national or European level as appropriate.  But these “fundamental rights” are clearly of a
different nature and status from the justiciable rights in the European Convention and enshrined
in the EU Treaties (as set out above). The CBI believes that they should not be incorporated into
a legally binding Charter as this would:

•  Create new rights at EU level, shifting the balance of power between member states and the
EU outside of the normal process of intergovernmental negotiations; and

•  Create considerable legal confusion for business and individual citizens.

9. The CBI believes that guaranteeing new rights at EU level through their incorporation into the
Treaty would change the balance of power between member states and the EU.  The social and
employment chapters of the Treaties have clearly set out the powers of the Union to act on a
European level, specifically excluding topics such as pay, the right of association, the right to
strike or impose a lockout from EU legislative competence. To incorporate such rights in a
legally binding Charter would expand the competence of the EU in these areas. For example:

•  Empowering the ECJ to undertake judicial review of the French SMIC or the UK national
minimum wage would undermine member states’ responsibility for and effective control over
wages policy.

•  Collective bargaining systems vary considerably across member states. To introduce an
unqualified fundamental right to collective bargaining in EU law would risk overturning
national industrial relations cultures.

•  Each member state has its own unique system of social protection. Creating EU level rights in
relation to social security would risk undermining national systems which are responsive to
the democratic choices of the electorate.

Equally, issues such as health, education and employment policy have traditionally been the
responsibility of national governments.  The principle of subsidiarity – that action should be
taken at the lowest effective level – requires that these remain largely national rather than EU-
level issues.

10. From a practical viewpoint, the CBI believes that incorporating such ‘aspirational’ rights into
the Charter would create legal confusion, as they would be almost impossible to interpret in
practice by a Court. For example, it is not clear how rights to ‘fair remuneration’ or to ‘adequate
social security’ could be interpreted at EU level.  Wage policies need to take into account
national economic conditions; there is no “one size fits all” approach. Equally, the diversity of
social security systems across the EU would make it very difficult to determine what is an
‘adequate’ level.
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Directives should not become justiciable fundamental rights

11. There are, of course, a range of areas covered by the 1961 and 1989 Charters where the EU has
a Treaty competence.  Maternity rights, rights to parental leave, rest periods, certain rights to
workers’ information and consultation, and to health and safety in the workplace (and so on) are
well established in EU legislation. However, they are heavily qualified legislative rights which
apply only in specific circumstances. To turn them into unqualified justiciable fundamental
rights would potentially lead to a more expansive interpretation of these rights by the ECJ. This
would require member states to make immediate changes to national and local legislation,
therefore generating legal uncertainty for business. For example, an unqualified right to
information and consultation would potentially lead to a complete overhaul of all national
frameworks of industrial relations. Whilst there are already information and consultation rights
set out in Directives on European Works Councils, Collective Redundancies, Acquired Rights
etc., these only apply when certain conditions have been met.  And at national level,
consultation rights are triggered in differing situations following national industrial relations
traditions. An unqualified binding fundamental right in this area would allow the ECJ to
develop a more expansive, harmonising jusrisprudence that would fail to respect national
culture and practice.

ILO Conventions are different

12. A number of organisations have also argued that some of the rights outlined in ILO Conventions
signed by EU member states should be included in the Charter.  These are critically important
global minimum standards, which are binding on those member states that ratify them.  But they
are not directly justiciable rights which can be enforced by individuals in a way which can be
compared with the ECHR or the Treaty rights. Instead they are enforced through decrees of an
ILO committee following successful applications from either trade unions or employer
organisations.  Their inclusion in a legally binding Charter - where they would have direct effect
on the law of member states through judgements of the European Court - would not be
appropriate.

Conclusion

13. The CBI supports a declaratory Charter clearly setting out the existing justiciable fundamental
rights and freedoms set out in the Treaties and in the ECHR.

14. Those fundamental rights which do not have direct legal effect, such as those referred to in the
1961 and 1989 Charters, are of a different nature and status. They are political aspirations of the
European Union, best delivered either at national level or through Directives – where Treaty
powers exist. The Convention should take full account of this distinction when drafting the
Charter.
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15. It is not appropriate for the Convention to seek to shift the balance of power between the EU
and member states through the development of a Charter to be incorporated into the Treaty.
Any such shifts in sovereignty should only be proposed following full intergovernmental
discussions.

Human Resources Policy, May 2000

____________________



Addendum: 1

New .eu Domain

Changed Web and E-Mail Addresses
The introduction of the .eu domain also required the web and e-mail addresses of the European institutions to be adapted. Below please find a
list of addresses found in the document at hand which have been changed after the document was created. The list shows the old and newlist of addresses found in the document at hand which have been changed after the document was created. The list shows the old and new
address, a reference to the page where the address was found and the type of address: http: and https: for web addresses, mailto: for e-mailaddress, a reference to the page where the address was found and the type of address: http: and https: for web addresses, mailto: for e-mail
addresses etc.addresses etc.
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