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EBU comments
on the Charter of Fundamental Rights

The European Broadcasting Union (EBU/UER)1 welcomes the consultation organized by the
Convention which is drawing up a Charter of Fundamental Rights, and the involvement of
civil society in that process. The present contribution concentrates on freedom of expression
and other issues related to the media and the information society.

Before addressing those particular issues, however, we would briefly express our general
agreement with the Charter project itself and the underlying recognition it gives that the
protection of fundamental rights vis-à-vis the institutions of the European Union should be
improved. A catalogue of fundamental rights enshrined in a Charter can lead to a stronger
commitment on the part of the European institutions to fundamental rights, and to better
enforcement of such rights at the European level. It will make the guarantee of fundamental
rights more transparent, and readily understandable for European citizens, than in the current
wording of Article 6(2) of the EU Treaty.

To achieve these objectives, it will be necessary for the institutions of the European Union to
be subject to a binding legal text on fundamental rights, just as the Member States are subject
to the European Convention on Human Rights and the fundamental rights enshrined in their
national constitutions. Required too will be effective enforcement, through a Court
specializing in human rights, open to direct access by citizens. Such a Court already exists in
the form of the European Court of Human Rights; in this context, the option of the European
Union becoming a party to the European Convention on Human Rights should be considered.

1. Freedom of expression

From the outset we would express satisfaction with Article 10 of the European Convention on
Human Rights as it has been interpreted and applied by the European Court of Human Rights.
Article 10 has become one of the cornerstones of democracy, and of a free media system,
throughout Europe.

We therefore welcome the clarification in the draft Charter that nothing in the text may be
interpreted as placing restrictions on the protection afforded by the European Convention on

1 Founded in 1950, the EBU has a total of 69 active members, mainly national public service
broadcasters, in all the Member States of the European Union and throughout other countries in
Europe and the Mediterranean basin. The Union also has 48 associate members in 30 countries further
afield.
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Human Rights. For us, this is a very important point to retain; the protection afforded by
Article 10 should be regarded as untouchable.

There is no need to "reinvent" Article 10. We believe that the Convention drawing up the
Charter has been wise, in formulating the right to freedom of expression in its provisional
draft, to retain the wording of Article 10 (i.e. the first two sentences of Article 10, which
contain the essence).

Regarding possible limitations on freedom of expression, we appreciate, in particular, the
emphasis that the Strasbourg Court of Human Rights has placed on the requirement that any
limitation must be "necessary in a democratic society". It is welcome that the current draft
takes up, at least in its horizontal rule on limitations, the criterion that any limitations must be
necessary for the protection of legitimate interests in a democratic society. This criterion must
be maintained.

Our first message, therefore, is that it is important to maintain the "acquis", i.e. Article 10 of
the European Convention on Human Rights.

2. New issues: Media freedom and pluralism, cultural diversity, access to content

On the other hand, new issues have cropped up in the past 50 years, following the adoption of
the Convention, and the Charter is an opportunity to address them in a modern way. The
Charter can thus provide added value if it tackles such issues as media freedom, media
pluralism, cultural diversity and equal access to information and content. Many of these
issues are not really new, and they have been addressed in the framework of freedom of
expression, and the case law regarding Article 10. However, in view of increased awareness
of their importance, it would seem appropriate to address them now in a more direct way.

A free, pluralistic media system which functions properly is essential for democracy. This
applies not only to the new democracies, which now stand on the threshold of the EU, but
also to the democratic foundations of the EU itself. Such a system is also a means of fulfilling
the political, cultural and social needs of citizens and of society as a whole.

Freedom of expression and information as a right for individuals cannot offer its full benefits
for a democratic society unless there is a framework which ensures that the media system
functions properly (with sufficient financial resources, a proper legal framework, and well-trained
journalists), and unless there are safeguards for media pluralism (and media
conglomerates are prevented from becoming dominant and controlling public opinion), as
well as safeguards for cultural identity and diversity (so that they are not brushed aside by
market forces and globalization). Nor can these benefits be achieved if key political,
educational and cultural content is not accessible to all citizens, or if part of the population
finds itself excluded from access to the new communications networks.
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Consequently, each State must be the guarantor of a free, pluralistic media system, through, in
particular, the creation of an appropriate legal and financial framework. One of the greatest
challenges here is probably the safeguarding of media pluralism, and digitization makes these
challenges even greater. Today we see strong concentrations in digital television (with very few
digital television platforms), mega-mergers (as between Time Warner and AOL), and the
emergence of new gatekeeper positions (regarding set-top box technology, conditional access
systems, navigation systems, electronic programme guides, APIs, etc).

It is for Member States to take the necessary measures to guarantee the freedom of the press, of
broadcasting and of other media, and to safeguard media pluralism and cultural diversity, and that
should remain the case 2 . We therefore welcome the clarification in the current draft that the
provisions of the Charter shall not establish any competence or any new task for the Community or
the Union.

What is important is that the European institutions, within their spheres of competence, are bound
by these values and objectives, by the obligation to contribute to a free and pluralistic media system
and thus underpin the media and cultural policies of the Member States. Within their spheres of
competence, the European institutions should contribute positively to the realization of the
objectives of media pluralism and cultural diversity. This becomes relevant, for example, in the
setting-up and implementation of Community support schemes (not only the MEDIA programme),
in the application of internal market rules and, of course,competition rules.

One of the most sensitive areas is the funding of the media. Access to appropriate funding is a
basic requirement for any media system, and for media pluralism in particular. In this area the
European institutions must not only respect the competence of each Member State but must
also ensure that any decisions falling within their spheres of competence and liable to have an
impact on funding fully respect media freedom and contribute to media pluralism. This concerns
access by the media to all kinds of advertising revenue, and access by public service broadcasters to
public or mixed funding, but also taxation on revenue (e.g. reduced VAT rates for cultural or media
products).

A final issue is the need to guarantee access for everyone to a diverse, comprehensive choice
of content.

Nowadays, much attention is paid to the information society, or knowledge society, and to the
importance of giving everyone the possibility to participate. This is not only a matter of access to
the Internet. In fact, digital television will play an important role in the democratization of access to
the information society, in integration and social cohesion, and in preventing a divide between the
information haves and have-nots.

2 The competence of the Member States has been reaffirmed, as far as public service broadcasting is
concerned, by the Amsterdam Protocol on the system of public broadcasting in the Member States
(Protocol No. 32 annexed to the EC Treaty).
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The underlying concern is that every citizen should be entitled to participate actively in the
political, cultural and social life of society. Today, participation in political or cultural life is
less often through personal participation in events than indirectly through the media. It is thus
essential for all individuals to have access, via communications networks, to a diverse,
comprehensive choice of content relevant to their cultural and social background.

Providing varied and balanced programming for all - and not least political, educational and
cultural content - has traditionally been a task for public service broadcasters. It is an example
of how public services contribute to the realization of citizens' fundamental freedoms and to
equality of chances, and this should be recognized in the Charter. Public service and universal
service are means of achieving such equal access to key information resources.

3. Summary

To summarize, we suggest that the Charter should

•  reaffirm freedom of expression as enshrined in Article 10 of the European Convention on
Human Rights,

•  explicitly guarantee the freedom of the press, of broadcasting and of other media,

•  recognize the need to safeguard media pluralism and cultural diversity,

•  grant all individuals a right of equal access, via communications networks, to impartial
news and information and to a diverse, plural and comprehensive choice of content,
covering the range of political, educational, social and cultural interests,

while leaving Member States free to determine, in conformity with the Treaty, which institutional
arrangements may best contribute to the achievement of this right for their citizens.

_____________________
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New .eu Domain

Changed Web and E-Mail Addresses
The introduction of the .eu domain also required the web and e-mail addresses of the European institutions to be adapted. Below please find a
list of addresses found in the document at hand which have been changed after the document was created. The list shows the old and newlist of addresses found in the document at hand which have been changed after the document was created. The list shows the old and new
address, a reference to the page where the address was found and the type of address: http: and https: for web addresses, mailto: for e-mailaddress, a reference to the page where the address was found and the type of address: http: and https: for web addresses, mailto: for e-mail
addresses etc.addresses etc.

Page: 1
Type: mailto

Old: mailto:fundamental.rights@consilium.eu.int
New: mailto:fundamental.rights@consilium.europa.eu
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