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Please find hereafter a contribution with comments by the European Council on Refugees and

Exiles (ECRE) on the right to asylum. 1

_____________________

                                                
1 This text exists has been submitted in English language only.
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COMMENTS
BY THE EUROPEAN COUNCIL ON REFUGEES AND EXILES (ECRE)

ON THE RIGHT TO ASYLUM IN THE DRAFT CHARTER ON FUNDAMENTAL
RIGHTS OF THE EUROPEAN UNION

1. At Tampere, the European Council established a body to draw up the Charter of Fundamental
Rights of the European Union, first mentioned at the Cologne European Council. 1 This body
(the Convention) will be meeting on 5 and 6 June 2000 to discuss a draft text2 of the Charter,
in particular the articles relating to Civil and political rights and citizens' rights, including
article 21, which posits a right to asylum.

2. ECRE welcomes the inclusion of a right to asylum in the Charter of Fundamental rights of the
European Union. The draft text however refers to asylum for third country nationals only.

3. ECRE recalls that at the Tampere European Council the EU Member States promised “an
open and secure European Union, fully committed to the obligations of the Geneva Refugee
Convention and other relevant human rights instruments”. 3 ECRE would argue that the EU
Charter must accord with the Tampere European Council conclusions and reminds the
Convention of the commitments made as to a Common European Asylum System. The
Presidency Conclusions stated:

“The European Council reaffirms the importance the Union and Member States attach to
absolute respect of the right to seek asylum. It has agreed to work towards establishing a
Common European Asylum System, based on the full and inclusive application of the Geneva
Convention, thus ensuring that nobody is sent back to persecution, i.e. maintaining the
principle of non-refoulement.4”

4. ECRE is deeply concerned that the restriction of the proposed right to asylum to nationals of
third countries is a violation of the 1951 Convention relating to the Status of Refugees (the
Refugee Convention) and the 1967 Protocol (the Protocol).

                                                
1 See page 65, ECRE Tampere Dossier: the Presidency Conclusions, Tampere European

Council, 15-16/10/99.
2 Charte 4284/00-Convent 28
3 Id 1 - page 66 - Para.4
4 Id 1 - page 68 - Para.13
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5. ECRE reminds the Convention that by signing the Refugee Convention and the Protocol all
Member States of the EU have adopted a refugee definition without any limitations as to
country of origin. 5 Limitation of the Refugee Convention’s application on grounds of
national origin is inconsistent with Article 3 of the Refugee Convention.

6. The current draft introduces, in effect, a geographical reservation to the application of the
Refugee Convention. This is incompatible with the Protocol and is prohibited by Article 42 of
the Convention, which does not allow reservations to certain provisions, including Articles 1,
3 and 33.

7. ECRE welcomes the importance attached in the proposed draft to the Refugee Convention
and Protocol. However, the principle of non-refoulement, as a norm of customary
international law, is wider than the Refugee Convention. ECRE therefore welcomes the draft
text of article 4 on prohibition of torture and inhuman treatment.

8. ECRE however wishes to stress that the prohibition of refoulement encompasses prohibition
of indirect as well as of direct refoulement, and that the principle of non-refoulement applies
to persons within the States’s territory as well as to persons seeking admission at the border.

9. ECRE would therefore like to see an express provision in the Article on absolute respect for
the principle of non-refoulement, as provided, inter alia, in Article 3 of the UN Convention
against torture and Article 3 of the European Convention on Human Rights.

10. ECRE therefore proposes the following as the text of the right to asylum in the Charter of
Fundamental Rights of the European Union :

“1. Everyone has the right to asylum in the European Union, consistent with the rules of
the Geneva Convention of 28 July 1951 and the Protocol of 31 January 1967 relating to
the status of refugees and other international human rights instruments for the
protection of refugees

2. No Member State shall expel or return (“refouler”) a refugee in any manner
whatsoever to the frontiers of territories where his life or freedom would be threatened.”

May 2000

                                                
5 The geographical and temporal restrictions in Article 1B(1) of the Refugee Convention can be

lifted by a declaration under Article 1B(2) and accession to the 1967 Protocol: all EU States
have acceded to the Protocol and have lifted geographical restrictions on application of the
Refugee Convention.
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For further information contact the European Council on Refugees and Exiles (ECRE) at:

Stapleton House Rue du Commerce, 72
Clifton Centre – Unit 22 1040 Brussels
110 Clifton Street Belgium
London EC2A 4HT (United Kingdom)

Tel  +44 (0) 20 7729 51 52 Tel +32 (0)2 514 59 39
Fax +44 (0) 20 7729 51 41 Fax +32 (0)2 514 59 22
e-mail ecre@ecre.org http://www.ecre.org e-mail euecre@ecre.be

_____________________


