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COVER NOTE
Subject : Draft Charter of Fundamental Rights of the European Union

Please find hereafter a contribution of the Association of Women of Southern Europe (AFEM) on

the proposed Charter provisions. 1 2

                              

                                                
1 AFEM: 5, rue Villaret de Joyeuse - 75017 Paris.
2 This text has been submitted in English only.
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AFEM
ASSOCIATION DES FEMMES DE L’ EUROPE MÉRIDIONALE

ASSOCIATION OF WOMEN OF SOUTHERN EUROPE

PROPOSED CHARTER PROVISIONS

I. INTRODUCTORY NOTE

1.- Following their Declaration on the Charter (CONTRIB 16), the Association of Women of
Southern Europe (AFEM) has the honour to propose, as a minimum, some provisions which follow,
in principle, the outline of the Praesidium’s Proposal.

On this occasion, the AFEM asks the Convention to kindly note that the expressions used in the
provisions should be sex neutral or should refer to both sexes (see, e.g., infra the proposed
formulation of Articles 1, 2, 17, 21, 23, 24). This should apply also to provisions which are taken
from the EC Treaty (e.g., Article 141(2): “in respect of his/her employment, from his/her
employer”), the ECHR (e.g., Article 2: “his/her life”) or any other instrument.

2.- The AFEM underlines the need to take into consideration the EU acquis, the international one
(treaties ratified by all Member States), as well as the constitutional acquis common to the Member
States, as minimum standards, and to ensure an advance in relation to these.

3.- The EU will thus prove its dedication to the universal principles proclaimed by Article 6(1) EU
Treaty1 and its determination to ensure that neither this provision nor those of Articles 72 and 493 of
this Treaty become a dead letter. It will thus confirm that it really wants to be a Community based
on the rule of law and will strengthen its credibility both with its citizens and the international
community.

4.- The AFEM recalls the solemn declarations of the EU according to which:
•  “economic success cannot be ensured unless human rights are observed and guaranteed”;
•  the EU “insists” on the “equivalence”, the “interdependence” and “inter-relatedness” of all

human rights, including economic, social and cultural rights whose judicial protection it wishes
to promote4.

 
 5.- It is common knowledge that general non-discrimination clauses do not suffice to eradicate
direct and indirect discrimination on the ground of sex, in particular against women, and to
establish substantive equality between women and men. The acknowledgement of this fact has
led:

                                                
1 Article 6(1) EU Treaty: “The Union is founded on the principles of liberty, democracy, respect for human rights and

fundamental freedoms and the rule of law, principles which are common to the Member States.”
2 Sanctions against Member States which violate the principles proclaimed by Article 6(1) EU Treaty.
3 The respect of these principles constitutes a fundamental condition of admission to the EU.
 4 Annual Report of the EU on human rights (1999), paras. 5.1, 5.2, Statement by Mr. J.Fischer on behalf of the EU

to the Commission of Human Rights annexed to this Report.
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 a) at international level:
•   to the adoption of special instruments guaranteeing fundamental rights of women5;
•   then, to the inclusion of specific provisions prohibiting discrimination on the grounds of sex in

the CovenantCPR and the CovenantESCR;
•   further, as even this has proved insufficient6, to the adoption of the Convention on the elimination

of all forms of discrimination against women;
 
 b) at Community level:

•  to the enshrinement of equality between women and men as a general principle and a specific
fundamental right (well-established ECJ case law);

•  to the proclamation of equality between women and men as a fundamental mission and objective
of the Community which it undertakes to promote in all areas of its jurisdiction (Articles 2, 3(2),
137 EC Treaty);

•  to the development of an acquis deriving from legislation and case law in respect of equality
between women and men and of the prohibition of direct and indirect discrimination based on
sex, including any kind of unfavourable treatment on the ground of pregnancy or maternity;

•  to the development of an acquis deriving from legislation and case law and concerning judicial
protection against direct and indirect sex discrimination;

 
 c) at national level, to explicit and specific constitutional guarantees of equality between women
and men.
 
 6.- However, in spite of all that, substantive equality between women and men has not been
achieved as yet. In order to remedy this situation:
•   the Convention on the elimination of all forms of discrimination against women [Art.(1)]

provides for positive action in favour of women and the Commission which monitors the
application of this Convention insists on the necessity of such action;

•   the organs which monitor the application of the two International Covenants insist on the
necessity of positive action in favour of women;

•  an increasing number of national constitutions guarantee substantive equality between women
and men and legitimise positive action7, thus forming a “constitutional tradition common to the
Member States”;

•  Article 141(4) EC Treaty provides for positive action “with a view to ensuring full equality in
practice between men and women in working life” and Declaration No 28 annexed to the Treaty
of Amsterdam specifies that such action “should, in the first instance, aim at improving the
situation of women”;

                                                
5 Conventions on the political rights of women, on the nationality of married women etc.
 6 See Preamble of the Convention on the elimination of all forms of discrimination against women.
7 German [Article 3(2)], Austrian [Article 7(2)], Portugese [Article 9(h)], Finnish [Article 6(4)], Swedish, French

[Articles 3, 4], Greek [draft] Constitutions.
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•  specific Community action programmes for promoting substantive equality between women and
men are being adopted and implemented;

•  the EU proclaims officially and solemnly “the need to emphasise women's rights”, including
those of the “girl child”8;

•  the UN General Assembly has adopted an optional Protocol to the Convention on the elimination
of all forms of discrimination against women, which provides for individual complaints; the EU
underlines that it “has supported this initiative” and “is now working for the early entry into force
of this new instrument”9.

7.- It is thus obvious that if the Charter is limited to a general non-discrimination clause, without
explicitly enshrining substantive sex equality, it will constitute a regression in respect of equality
between women and men which certainly nobody wishes. Discrimination on the grounds of sex is
of a particular, structural, nature and affects mainly women. Women are not a minority, but
more than half of the European population and often suffer multiple discrimination. They have
the right to enjoy effectively all fundamental rights and freedoms and to be full citizens, in all
areas.

8.- The family, as a “natural and fundamental unit of society”, as well as children are protected by
numerous Community and international instruments and by national Constitutions, while the EU
solemnly declares the “there is an urgent need to strengthen children’s rights”10.

Abbreviations
CCR: International Convention on Children’s Rights
CEDAW: International Convention on the Elimination of all Forms of Discrimination against Women
CJEC: Court of Justice of the European Communities
CCPR: International Covenant on Civil and Political Rights
CESCR: International Covenant on Economic Social and Cultural Rights
ECHR: European Convention on Human Rights
ECtHR: European Court on Human Rights
EP Decl.: European Parliament Declaration on Fundamental Rights and Freedoms
Proposal: Articles proposed by the Praesidium (CONVENT 5 and 8)
Social Charter: European Social Charter (revised)

Article preceding proposed Article 1
The Union and the Community as well as Member States secure to everyone within their
jurisdiction the effective enjoyment of the rights and freedoms defined in the following Articles,
which may be relied upon as against their organs and institutions as well as against individuals,
in all areas of Union and Community jurisdiction. (Art. 1 ECHR, Horizontal Questions (BODY
3), para, 8).

                                                
8 EU Report on Human Rights, op.cit. paras. 5.12, 5.13, Statement of J.Fischer, op.cit.
9 EU Report on Human Rights, op.cit., para. 5.12.
10 Statement of J.Fischer, op.cit., EU Report on Human Rights, op.cit., para. 5.13.
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Comments: We consider that, since there is a kind of dualism between the EU and the EC and since
there are doubts as to whether the EU possesses a legal personality, it would be preferable that
reference should be made to both. Besides, it is obvious that, without vertical and horizontal direct
effect, the provisions of the Charter will be a dead letter.

Article 1. Dignity of the human person
Everyone has the right to the respect  and protection of his/her dignity. The human body or any
part thereof is not for trade, regardless of whether the person concerned has consented. (Art. 1
Poposal; Art. 1 EP Decl.)

Comments: We consider that the exemption of the human body from trade, so that nobody may
derive profit or any other benefit therefrom, is a way of implementing respect and protection of
human dignity rather than a corollary of the right to life.  Consequently, this provision should not
be limited to the area of medicine and biology, but should have a more general scope which should
also include the prohibition of trafficking in persons, in particular in women and children, for the
purpose of forced labour or sexual exploitation, so that the well-known and constantly increasing
problems of trafficking in women and children throughout Europe are dealt with. It is indispensable
to specify that  the consent of the person concerned is irrelevant, since it is obvious and confirmed
by common experience that it is impossible to know whether this consent has been freely given.
Moreover, extensive research on the matter has proved that, in the great majority of cases, women
engaging in prostitution, at least at the outset, do not act with their free consent.

For the rest, we agree with para. 3 of Article 1 of the Praesidium’s Proposal. As concerns
para. 2 of Article 1 of this Proposal, see infra, Comments under Article 2.

Article 2. Right to life
Everyone has the right to the protection of his/her life and of his/her physical, psychological and
genetic integrity. Torture or inhuman or degrading punishment or treatment, such as sexual
mutilations, as well as any other kind of physical or moral violence, including violence within the
family, are in particular prohibited.
(Art. 1, 2 Proposal; Art. 2, 3 ECHR; Art. 6, 7 CCPR; Art. 2 EP Decl.)

Comments: The prohibition of torture may be included in Article 2 or in Article 1 as in the
Praesidium’s Proposal. What is important is the reference to “sexual mutilations” which, as it is
well-known, take place even on European territory, as well as the prohibition of “any other kind of
physical or moral violence”. For the rest, we agree with para 2 of Article 2 of the Praedisium’s
Proposal, in its alternative wording.

Article 4. Right to an effective judicial remedy and to a fair trial
1. Everyone, without distinction of any kind, is entitled to real and effective judicial protection of
the rights and freedoms recognised by the present Charter as well as of any other right conferred
by Community or Union law, against any public authority and any individual. This right
comprises in particular the right to effective access to justice and to legal aid in case of
insufficient resources, the right to effective judicial control as regards respect of one’s rights and
freedoms, the right to fair trial, the right that a real and effective sanction against violations be
inflicted by the competent court, and the right to execution of any final judgment.
(Art. 4, 5 Proposal; CJEC case law; Directive 97/80; Art. 6 ECHR; Art. 2, 14 CCPR; Art. 19 EP
Decl.)
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Comments: We consider that it is necessary to enhance the formulation of Article 4 of the
Praesidium’s  Proposal, in view of CJEC case law in conjunction with ECtHR case law.The CJEC
has ruled up to now on certain expressions of the principle of real and effective judicial protection,
a principle it has established by drawing inspiration from Articles 6 and 13 of the ECHR and from
the constitutional traditions common to the Member States. It has in particular developed the right
of access to court, the right to effective judicial control as regards respect of substantive rights
derived from Community law, as well as rights relating to the kind of evidence and the burden of
proof and the right to a real and effective sanction11. CJEC case law seems more advanced in
certain respects than ECtHR case law, but the former is complemented in certain other respects
(e.g., in matters of legal aid and execution of judgments) by the latter as well as by Articles 2 and
14 CCPR.

We agree with the transposition of ECHR Article 6 to Article 5 of the Praesidium’s Proposal,
but we consider that this is not sufficient and that it is necessary, in any event, to have a more
explicit provision relating to the content of the right to judicial protection and corresponding to the
successive stages of this protection.  This is why we propose the second sentence of para. 1.

2. Trade unions and NGOs have the right to lodge any complaint or judicial proceedings or to
support those lodged by a person who alleges a violation of the rights mentioned in the 1st

paragraph of the present Article, with any competent national or European judicial or other
authority.

Comments: The usefulness of the above provision is obvious. In all areas, the support of trade
unions and NGOs encourages victims of violations of rights and freedoms and protects them from
prejudicial consequences of their complaints.

Article 9. Right to found a family and right of the family to protection
1. Men and women of marriageable age have the right to marry and to found a family, according
to their national law. Marriage should be entered into with the free consent of each intending
spouse.
2. Spouses shall enjoy equality of rights and responsibilities before national and European
authorities as well as between them and in their relations with their children, during marriage
and in the event of its dissolution. In all cases, the best interests of the child shall be a primary
consideration.
3. The family as well as all its members as such have the right to protection, without any
distinction, in all areas of Union and Community jurisdiction, as well as the right to claim this
protection from any competent national and European authority. Large and single parent
families have the right to special protection.
(Art. 9 Proposal; Art. 12 ECHR and Art. 5 Protocol No 7 ECHR; Art. 16 Social Charter; Art. 23
CCPR; Art. 10 CESCR; Art. 3, 18, 20, 21 CCR; Art. 7 EP Decl.)

Comments: This Article should come after Article 8 of the Praesidium’s Proposal. The more
general protection of children should be the object of a special provision. See infra Art. 21.

                                                
11 See in particular certain leading cases: Case 222/84 Johnston [1986] ECR 1651; Case 222/86

UNECTEF/Heylens [1987] ECR 4112; Case 14/83 and Case. 79/83 von Colson and Harz [1984] ECR 1891 and
1921; Case C-177/88 Dekker [1990] ECR Ι-3941; Case C-97/91, Oleificio Borelli [1992] ECR I-6330; Case
199/82, San Giorgio [1983] ECR 3595; Case 109/88, Danfoss [1989] ECR 3220.
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Article 17. Rights of aliens
1. Everyone who is persecuted has the right of asylum in the Union; it is in particular considered
that there is persecution[,] when a woman or a man is unable to freely dispose of him/herself or
his/her freedom or fundamental rights or physical or psychological or genetic integrity are
threatened, whether the authorities of the country of origin are the authors of such persecution
or threats or they tolerate them or are unable to oppose them.
2. The conditions for the implementation in practice of the rights conferred on migrants shall
secure that women benefit therefrom under the same conditions as men.
3. Collective expulsions of aliens are prohibited.
(Art. 17 Proposal; Art. 63 EC Treaty; Art. 4 Protocol No 4 and Art. 1 Protocol No 7 ECHR)

Article 20. Right to substantive and effective equality between women and men
1. In all areas of Union and Community jurisdiction, women and men have equal rights,
including the equal right to work freely chosen or accepted, the right to the same working
conditions, the right to fair and equal pay for work of equal value, the equal right to social
security and assistance for themselves and their family. Any direct or indirect discrimination on
the ground of sex is prohibited in any area. Positive measures are advisable, in order to improve,
in the first instance, the position of women, until substantive and effective equality between men
and women is achieved.
2. For the purposes of the principle of equal pay between men and women for work of equal
value, “pay” means……..(the rest of the text of Article 141(2) EC Treaty should be inserted
here).
(Art. 19(2) Proposal; Art. 141 EC Treaty; Declaration No 28 annexed to the Treaty of Amsterdam;

Art. 4(1) CEDAW; Directives 76/207, 75/117, 79/7, 86/613, 96/97; Art. 4, 20 Social Charter;
Art. 3 CCPR; Art. 3, 7 CESCR; ILO Convention No 100).

Comments: For the reasons mentioned in the Introductory Note (Nos 5-7), we consider that the
above provision should constitute a separate Article, which should come after the Articles
containing the general non-discrimination clauses and should guarantee real and effective equality
between men and women in all areas of Union and Community jurisdiction. This is necessary in
order that the relevant Community acquis be taken into consideration, consolidated and developed.
Such a provision is also required by virtue of the Member States’ international obligations, in
particular those obligations undertaken through the ratification of the Convention on the
elimination of all forms of discrimination against women (CEDAW).

Furthermore, the inclusion of sex as a ground of discrimination among the other grounds
mentioned in Article 13 EC Treaty is not advisable, since discrimination on the ground of sex is of a
particular, structural, nature and sex differs fundamentally from the other grounds of
discrimination which concern mainly minorities. This is why positive measures are necessary “in
order to improve, in the first instance, the position of women”, according to Declaration No 28
annexed to the Treaty of Amsterdam, and which will be temporary, until substantive and effective
equality between women and men is achieved, according to Article 4(1) of the CEDAW.
Consequently, the general non-discrimination clause should not include “sex”.

Paragraph 2 is necessary in order to consolidate the Community acquis in respect of the
concepts of “pay” and “work of equal value”.
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Article 21. Rights of children
Every child, without any distinction in his/her respect or in respect of his/her parents, has the
right to a legal existence, to the protection of his/her interests and to the enjoyment of the rights
and freedoms defined in Articles…………of the present Charter. (CCR; Art. 7, 17 Social Charter;
Art. 24 CCPR; Art. 10 CESCR)

Article 22 Right to the protection of pregnancy and maternity
Every woman, without any distinction, has the right to the protection of pregnancy and
maternity, including the right to sufficient maternity leave, at least of the duration provided by
Community law and remunerated through social security benefits and to the maintenance,
during this leave, of her rights relating to her employment, as well as to be guaranteed protection
against working conditions which may harm her and/or her child, before or after confinement,
and against ailments which have their origin in pregnancy, confinement or breast-feeding.
(Art. 152(1) EC Treaty; Directive 92/85; Art. 8 Social Charter; Art. 10 CESCR)

Article 23 Rights of parents
Every mother and father has the right to the protection of his/her parental and family function,

including the right to leaves, at least of the duration provided by Community law and
remunerated through social security benefits, in order to raise and take care of her/his
children, and to the maintenance, during this leave, of the rights relating to her/his
employment. Any discrimination against them is prohibited.

(Directive 96/34; ILO Convention No 156; Art.27 Social Charter)

Article 24. Right to an adequate and decent standard of living
Everyone has the right to an adequate and decent standard of living for him/herself and his/her

family and to protection against social exclusion.
(Art. 11 CESCR; Art. 30, 31 Social Charter; Art. 15 EP Decl.)

Article 25. Protection of the elderly, incurables, handicapped and indigent
Every person who is elderly, incurable, handicapped or indigent has the right to special
protection.

Article 26.
The Union and the Community as well as the Member States ensure that the provisions of the
present Charter are brought to the knowledge of the persons whose rights they guarantee, by all
appropriate and effective means. These persons have the right to be informed thereof.
(Cf. Art. 7 Directive 75/117; Art. 6 Directive 76/207)

Article X. RIGHTS OF CITIZENS OF THE EU
Every citizen of the Union, without any distinction, has the rights provided by the law of the
Union and national law in respect of access to candidacy for elections and exercise of the
corresponding functions, as well as to posts of the organs and institutions of the Union, the
Community and the Member States; positive measures are advisable, in order to favour equal
access of women and men thereto.
(Art. 19, 190 EC Treaty; Art. 25 CCPR; Art. 17 EP Decl.)



CHARTE 4157/00 cb EN
JUR 9

Article Z. LEVEL OF PROTECTION
No provision of this Charter may be interpreted as placing restrictions on the protection afforded
by the provisions of the European Convention on Human Rights and the other international
instruments relating to human rights and freedoms, ratified by the Member States, as well as by
the provisions of the Constitutions and legislation of Member States relating to such rights and
freedoms.

Comments: Article Z of the Praesidium’s Proposal is reinforced in view of what has been stated
supra, in the Introductory Note. The EU cannot ignore the international obligations of its Member
States without losing its credibility both with its citizens and the international community, the more
so as it considers itself and must be a Community based on the rule of law and wishes to play a
leading role in the respect and promotion of human rights around the world. The Charter has no
raison d’ être unless it is built on the international acquis and the constitutional acquis of its
Member States and develops them. It is to the universal values and principles that Article 6(1) EC
Treaty refers. Article Z, as proposed, is also in line with  the Community and international
principle according to which Community and international provisions contain minimum standards
which may be surpassed by national law and may in no case serve as an excuse for lowering the
existing national level of protection (see also Art. 137(5) EC Treaty).

Note: The new Articles proposed by the Praesidium (CONVENT 8) have just come to our
knowledge, after the proposed provisions had been drafted. We welcome the inclusion of a specific
provision on equality between men and women, since this constitutes an advance in relation to the
Draft List of fundamental rights (BODY 4). However, for the reasons indicated in our Introductory
Note (Nos 5-7) and in our Comments under Article 20 supra, we consider that it is necessary to
include in the Charter an even more specific and explicit provision, applying to all areas of Union
and Community jurisdiction, which will consolidate and develop the Community acquis and will
take into consideration the international obligations of the Member States, such as the provision we
propose (Article 20).

We have further noted with great interest that the Convention intends to give particular
attention to the content of the Article concerning the principle of democracy. We have no doubt that
it will be proclaimed in this Article that real democracy is parity democracy.

In thanking the Convention for their attention and congratulating them on their efforts to
promote and guarantee fundamental rights, the AFEM wishes them successful completion of their
task.

AFEM: 5, rue Villaret de Joyeuse - 75017 Paris.
Tel: 33-1-45 72 12 03. Fax: 33-1-45 75 15 03   E-mail: assafem@aol.com



Addendum: 1

New .eu Domain

Changed Web and E-Mail Addresses
The introduction of the .eu domain also required the web and e-mail addresses of the European institutions to be adapted. Below please find a
list of addresses found in the document at hand which have been changed after the document was created. The list shows the old and newlist of addresses found in the document at hand which have been changed after the document was created. The list shows the old and new
address, a reference to the page where the address was found and the type of address: http: and https: for web addresses, mailto: for e-mailaddress, a reference to the page where the address was found and the type of address: http: and https: for web addresses, mailto: for e-mail
addresses etc.addresses etc.

Page: 1
Type: mailto

Old: mailto:fundamental.rights@consilium.eu.int
New: mailto:fundamental.rights@consilium.europa.eu
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