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Please find hereafter a contribution of Europeans Landowner's Organisation (ELO) concerning the

article 16 of the draft EU Charter on Fundamental Rights. 1 2
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Charter of Fundamental Rights

Article 16 : Right to Ownership

The European Landowners’ Organisation (ELO) proposes that the text of the article on the Right on
Ownership should be:

Everyone is entitled to the peaceful enjoyment of his possessions. No one may be deprived of
his possessions or restricted in their use, except where deemed necessary in the public interest
and in the cases and subject to the conditions provided for by law and subject to full and prior
compensation.

Explanatory Memorandum

The European Landowners’ Organisation (ELO) supports the objectives, agreed at the Cologne
Summit in 1999, of establishing a Charter of Fundamental Rights, and of making the overriding
importance and relevance of those rights more visible to the Union’s citizens.

In particular, the ELO very much welcomes that the Presidium has proposed the inclusion in the
draft Charter, an article on the right to ownership. This memorandum explains why the right to
ownership is so important for all Europe’s citizens, and proposes some amendments to the current
text of the draft Charter in relation to this right (article 16). These amendments would reinforce the
positive work so far undertaken by the Convention to include this right to ownership.

The ELO speaks for 30 million land based rural business owners who provide employment, a living
countryside, food and other products, amenities and environmental land management across the
European Union. The ELO is well placed to speak on this subject, because its members are
engaged, day to day, in the active management of property which serves as a base in satisfying
needs and demands of modern society.

The need for a secure framework of ownership rights

Human rights are the cornerstone of democracy. Amongst these basic rights must be a right for the
protection of ownership.

History shows with emphasis, however, that when ownership rights are not properly protected, both
economic development and the environment are endangered. An efficient protection of ownership
rights becomes even more important as the EU prepares for the entrance of a number of candidates
countries which have in the past suffered from a lack of protected ownership rights.

In addition, the “new economy” (high-technology revolution) requires protection of intellectual
property, so that the entrepreneurial climate will inspire investment, employment and incomes in
Europe.
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A social market economy, essential to a mature democracy, and for optimal management of the
world’s resources and the environment, cannot work without secure ownership rights. Ownership
rights are a prerequisite for long term investment, not only in intellectual property but also in
agriculture, forestry and manufacturing. A secure framework of ownership rights is vital for the
long-term stewardship of our environment. Not only is a long-term perspective needed, but so often
environmental conservation involves the positive management and individual commitment that can
be provided only by someone with the ownership of the property.

Moreover, there is across Europe a social aspiration to ownership, seen as a symbol of
permanence, prosperity and security.

Of course, with rights come responsibilities. Ownership must cede if it is necessary to satisfy an
overriding public interest. But this can be done with the maintained respect for the owners’
legitimate interests and without distorting the functioning of the market economy, provided that the
owner is granted full compensation for his loss.

A framework of rights, particularly ownership rights, makes it possible for society to enter into
secure, productive and transparent relationships with individuals and businesses. These
relationships require, but also enable, those individuals and businesses successfully to meet the
demands of the public for improving standards.

The ELO submits that the EU Charter is a unique opportunity – not to be missed – to redefine this
relationship between public authorities, acting on the basis of EU legislation and policy (itself
directed by the Charter) and individuals and businesses, to reflect a more enlightened balance
between constructive partnership on the one hand, and regulation on the other.

Individuals and businesses are the providers of investment, innovation, stewardship and improving
standards, in the countryside and elsewhere. Wherever possible, public authorities and their
agencies should work in partnership with rural and other businesses to engage their voluntary co-
operation and commitment. Compulsion should be only the last resort. Regulation, restriction and
at its extreme, expropriation, can prevent actions, but cannot inspire positive initiative. So there
should be a greater emphasis on partnership and a lesser dependence on regulation and constraint.

The text of the Charter on ownership rights should reflect this positive and forward-looking
approach. ELO is pleased to note that the proposals made by the Presidium (Convent 9) are a good
step in this direction. The submissions of ELO should be seen as a devoted effort, based on vast
experience, to improve even further the article 16.

Specific amendments to the draft article on the right to ownership

ELO submits that the words “or restricted in their use” should be added after “possessions”.

The legislative and administrative practices of Member States and, in particular, EU legislation,
have highlighted that many modern day-to-day problems that hamper the efficiency in managing
assets stem from restrictions of use, which may have the same economic consequence as
expropriation. It should be noted that such restrictions, if not compensated, may not only cause
problems for the owner but will ultimately have negative effects on society as a whole as they will
most certainly lead to distortions in the market economy and an inefficient allocation of resources.
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ELO submits that the words “where deemed necessary” should be added after “except”.

These words oblige the authority acting on behalf of the “public interest” to demonstrate that action
to deprive a person of his possessions, or to restrict him in their use, is the only way to meet that
overriding public interest. In fact there is a growing urge already reflected in at least one national
constitution to qualify the requirement “public interest” by prescribing that it should be “a
significant public interest”. ELO submits also this wording for possible consideration by the
Convention.

ELO submits that “fair” should be replaced by “full”.

Several constitutions of European countries (Holland, Finland, Denmark) provide for full
compensation. There is no reason why an individual should support the burden of a limitation of his
property use (that can sometime reach the situation of quasi-expropriation), when that burden is
applied in the general interest.

It cannot be regarded correct that the state, when depriving a citizen of his possessions, may
compensate him with a lower value than his fellow citizens would pay him if that property was
traded in the open market.

ELO further supports the requirement that compensation should be prior to a taking or a restriction.
Even if not all constitutions do not already have such wording, it would send wrong signals to the
citizens if the Charter did not reflect the higher standard prescribed in some constitutions. An
alternative wording could be to prescribe that full compensation be guaranteed.

A mechanism for citizens to invoke the right

This submission does not go into detail on the issue of the legal status of the Charter. However,
ELO believes that it will be essential for a direct and effective mechanism to be created to enable
citizens and businesses to invoke the Charter, and to seek a practical remedy where they believe
their right to ownership may be infringed.

Conclusion

At a time when there is an increasing demand for the Union’s Institutions to build a “Europe of
citizens”, and in the context of the enlargement to countries where people suffered negative
economic and social consequences of the nationalisation of their properties, the EU Charter must
meet key tests to be successful.

First: in order to direct the institutions of the EU to uphold fundamental rights when they make EU
policy and legislation, the Charter must set out these rights clearly, and in a way that could
eventually enable its incorporation into the EU’s Treaty base. The Charter can then fill a gap that
currently exists, in that basic human rights are already incorporated into national legislation, but not
into the policy and law making functions of the EU itself.

Second, the Charter must respond to the legitimate demands of individuals and groups within
society to enjoy a protection of basic human rights, including ownership rights, which they will find
acceptable and in terms they can understand. Commitments in the Charter to uphold the rights in
such a manner will be welcomed by the public.
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Third; the Charter must demonstrate that the EU is forward looking, and capable of responding to
new challenges. Since Europe’s citizens will benefit from less bureaucratic institutions and from an
innovative market economy, regulation and control should play a diminishing role. Incentives to
positive action will become more and more important. And so will an improved protection of
ownership both for material and intellectual property, enabling citizens to take a long term approach
to investment and economic development, and reassuring them that they will not be deprived of the
fruits of their work. The Charter must fully embrace this forward-looking approach, in particular in
a clear and effective text on ownership rights.

The Charter must succeed in defining the rules for ownership rights in a way which not only
protects the citizen but which also promotes the best use of resources, both human and natural.

ELO is pleased to be able to submit this paper and would welcome the opportunity to develop our
reasoning further or provide any clarification needed.

15th March 2000

                              



Addendum: 1

New .eu Domain

Changed Web and E-Mail Addresses
The introduction of the .eu domain also required the web and e-mail addresses of the European institutions to be adapted. Below please find a
list of addresses found in the document at hand which have been changed after the document was created. The list shows the old and newlist of addresses found in the document at hand which have been changed after the document was created. The list shows the old and new
address, a reference to the page where the address was found and the type of address: http: and https: for web addresses, mailto: for e-mailaddress, a reference to the page where the address was found and the type of address: http: and https: for web addresses, mailto: for e-mail
addresses etc.addresses etc.

Page: 1
Type: mailto

Old: mailto:fundamental.rights@consilium.eu.int
New: mailto:fundamental.rights@consilium.europa.eu
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