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PROPERTY RIGHTS WITHIN EUROPEAN LAW

1. INTRODUCTION

The development of property rights is a cornerstone of our cultural, political, economic and
social system. Securing property rights and ensuing they work smoothly is a necessity which
reflects the general interest. The Union has a role to play in this.

1.1 While property rights constitute an essential pillar of the common market, article 222 of the
Treaty of Rome strangely leaves each member state the care to regulate it; “This Treaty shall
in no way prejudice the rules in member states governing the system of property ownership.”

The contents of article 222 of the EEC Treaty result from the will of member states to
continue to decide alone the nationalisation of their private companies and the privatisation
of their public companies. This legal vacuum within the Treaty of Rome has forced the court
in Luxembourg to develop a jurisprudence in matters relating to the protection of property
rights which is inspired in part from the judgements of the European Court of Human rights,
in Strasbourg because article 222 does in no way contradict the development of a European
property right.

1.2. The European Court of Justice in Luxembourg has only very progressively been brought
tostate that, since it had been entrusted with upholding the law, it had to scrutinise the
fundamental rights recognised and guaranteed by the constitutions of the member states.

Thanks to this jurisprudence, the Court of Justice has taken several important steps with
regard to the protection of property rights, thereby underlining the ambiguity of the Treaty.

Thus the Hauer Ruling, made in 1979, specifies that restrictions based on the general
interest should not go further than needed, and should not touch the substance of property
rights. In 1989 the Court went even further in the Wachauf case, which stated that when the
infringement of property rights is too important, financial compensation must be paid.

In so doing, the European Court in Luxembourg offered what can be called a “minimum
standard of protection”.
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1.3. The European Court of Human Rights in Strasbourg has approached the issue of property
rights from a somewhat different angle. Whereas the Court in Luxembourg continues to
interpret property rights as a fundamental principle of the organisation of the common
market, the Strasbourg Court sees it as a fundamental right for the individual.

1.4. Finally, the Amsterdam Treaty offers the prospect of new developments. The EU in this
Treaty commits itself to take into account the European Convention of Human Rights and,
consequently, property rights.

However, article 164 of the Treaty of Rome specifies that the Court of Justice (in
Luxembourg) shall ensure that, in the interpretation and application of this Treaty, the law is
observed. The Court should thus be brought to ensure the implementation of the principles of
the European Convention. It is not impossible that in the future we will see a competition
between the two Courts with regard to the implementation of the Convention.

2. CURRENT SITUATION

A. DISTORTIONS IN COMPETITION

2.1 Articles 222 and 164 of the Treaty of Rome, completed by article 6-1 of the EU Treaty. (F
and F1 of the Amsterdam Treaty) provide some necessary guarantees in relation to human
rights, and thus to the recognition of property rights. Their lack of coherence underlines
theextent to which property rights are not managed as a simple clear and uniform concept in
European law.

European law is economic in nature, and thus is essentially preoccupied with the regulation
of market practices, forgetting that owners of means of production – whatever these are – lie
behind the market. European law can thus be compared to a cathedral builder who, faced
with the magnitude of his achievements, and out of breath, is not able to install at its summit
the keystone; as long as this is not done, the whole construction is in danger.

2.2 Some will state rightly that according to the Treaty of Rome property rights are, through
subsidiarity, to be dealt with by the member state. The experience to date demonstrates
that even if this initial concept is coherent, this situation generates not only a failure to take
into account property rights but moreover is the source of distortions in competition such as
defined by articles 85 and 86 of the Treaty.

While the intention is to build the Union, freedom has been left to each member state
through article 222 of the Treaty to build its own system on bases which are sometimes
very different. At the same time, owners and economic actors have to implement the
competition rules outlined in articles 85 and 86.

B. SUBSIDIARITY

2.3 The Maastricht Treaty setting up subsidiarity leaves the door open to widely different
methods of implementation of community regulations by the member states.

2.4 The main criticism made with regard to the protection of property as currently defined is
that the various impacts which European directives have on property rights are not
examined in sufficient depth, and fail to consider the situation as whole.
These various impacts on property may be acceptable taken separately, but accumulated
constraints often create an unbearable load. Everyone knows that, in Lilliput, Gulliver was not
held down by a thick rope but by many very thin ropes. Does the same not apply to the
landowner who, because of the many rural and environmental regulations he needs to
respect, finds himself trapped in a system which deprives him of his freedom? The strength
of this comparison does not rest only in the image of the very thin ropes, but equally in the
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fact that Gulliver could be trapped because he was deeply asleep. Democratic freedom
needs the participation of everyone in order not to fall asleep.

These “ropes” notably arise from the limitations deriving from the CAP (e.g. production
quotas) from the EC’s initiatives on environmental protection based on articles 130R and S of
the Treaty, and very soon perhaps from the Community’s initiatives on environmental liability,
etc.

3. EXAMPLES

3.1  CAP Measures

The nature of CAP is market intervention with the allocation of rights, duties and subsidies
to producers, not the property owners. The quota systems imposed have had significant
impact. An example can be found in the application in the UK of the Sheep Annual
Premium and Suckler Cow Premium Quota Regulations (No. 3567/92 and 3886/92). By
allocating premium rights to producers with the option of trading them away from the
holding, the owners’ asset, as represented in the value of the land, is diminished. a
challenge was made to certain articles of this regulation at the European Court of Justice
(case C-38/94). The outcome was not satisfactory from the owners’ view. The arguments
were mainly on the legal meaning of articles that were intended to compensate owners
forloss but in practice failed to do so. The point remains, that despite protestation to the
contrary, the European Union does impose regulation that has a direct and negative impact
on owners’ rights in property. In this particular case, where there is no alternative enterprise
choice to sheep farming in the hills, the transfer away from the land of quota rights by a
tenant leaves the owner with a reduced asset value – his land – usually in favour of another
owner of land.

Through subsidiarity, a margin of manoeuvre is given to member states to implement
European regulation. This leads to situations in which European citizens in the same
situation are treated unequally, depending on their geographical location. Thus, as we
have just mentioned, British landowners receive no compensation for the loss and value of
the land when the tenant farmer sells sheep premium rights away from the holding. On the
other hand, in the Netherlands, when dairy quota are sold the tenant and the landowner
share the proceeds of the sale.

In the same vein, member states have taken measures to implement European regulations
on ceasing dairy production (Regulations 1336/86 and 2321/86), For instance, France have
adopted implementation decrees regarding grants to producers who undertake to abandon
definitively dairy production, and this without any consultation of the landowner or any
compensation for the loss of value of the holding. However, as in the United Kingdom where,
for topographic reasons only sheep can graze on the hills, some regions in France can only
produce milk or meat. In the case of dairy production, taking away what has in practice
become a right to produce, amounts to removing the only possible agricultural production on
certain soils and consequently the income and profits which can be derived from them. The
unavoidable consequence of this is the loss of value of the holding, which is borne by the
landowner alone, regardless of the fact that he will no longer be able to rent
his land or farm it directly.

3.2 Environmental Liability (Draft White Paper)

The aspect of this proposed European legislation that gives us most concern is the further
EU erosion of private property rights by adding layers of negative regulation to existing
Member State laws. All the independent evidence, both legal and economic, has
demonstrated that there is no case for EU harmonisation in terms of further legislation.
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We are concerned particularly about the proposal to give NGOs the powers (and taxpayer
funds) to bring cases against owners and Member State regulating authorities. In all the
member states, provision exists to sue others for actions of negligence and nuisance. The
problems related to the unowned environment are dealt with by existing state regulatory
authorities. Extending such powers to unelected organisations is an unjustifiable attack on
the interests of property owners. It is against the public interest and contrary to the Western
democratic systems.

Landowners in particular are concerned by this draft directive because of the
responsibilities that may be imposed on them in the future while they will not necessarily
have polluted the land themselves.

Two explicit examples can be used to illustrate this:

• Inputs spread on agricultural land. Landowners who do not farm the land (notably in
France and Belgium) are refused by law (national law) the possibility to accept or
refuse the spreading of inputs considered as potentially dangerous on their land,
because the law states that this is a normal management act undertaken by the
farmer. It is quite likely that a few years hence, acting in implementation of the
environmental liability directive and certainly other regulations, the criteria
determining dangerous levels of certain inputs will have been modified in line with
changing scientific knowledge. It is landowners who will be held responsible for
pollutions (on land and outputs) and who in any case will have to bear the
consequences, in the shape of lost revenues because agricultural production will no
longer be allowed on the land, an obligation to decontaminate the land and the loss of
value of the asset or even its negative value.

• GMOs (genetically modified organisms): dangers of contamination exist there too:
contamination of the soils, cross pollinisation to other crops, land being declared
unfit for agricultural production, etc.

3.3. Habitats Directive – Natura 2000 (Directive 92/43/EEC)

This Directive which imposes land-use designation on private sites throughout the
European Union causes much concern to landowners. There has been a failure by the
Commission to consult adequately with landowners throughout the process. This is also
true of many member states (one exception being Sweden). The recent activity of NGOs
submitting additional “shadow lists” to the Commission is adding to the perception that the
Commission are involved in a process of European State nationalisation of the use of
private land.
The whole process has been badly managed by the Commission. They have failed to
understand that they cannot simply draw lines on maps throughout Europe to define
protected areas, and demand prescriptive land management practices without thought to the
impact on private interests, and the expertise and resources needed to fulfil the
objectives of the designation.

Our criticism is that private property rights have been, and continue to be ignored.

Subsidiarity also means that a great degree of freedom is left to member states to
implement the Natura 2000 network. Disparities and ultimately distortions of competition can
be observed. Sweden for instance has a legislation providing compensation for landowners
who will accept to bring their holding within the Natura 2000 network and will consequently
have to accept constraints to reach the stated objectives. However, in other member states,
large areas have been designated sometimes without even consulting the main parties
concerned by this classification, and with no plan to compensate them. Although costs may
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have been evaluated, funding mechanisms have still not been set up.

This has very important consequences for landowners as they are the only ones who will
have to bear these constraints in the general interest. For instance French tribunals have
refused to compensate fish farmers whose production has been eaten by cormorants, a
species protected by the Birds directive, and who have caused damages estimated at the
time to more than 6 million French francs. This protection, which derives directly from the
implementation of the Birds directive, does not take into account the legitimate interests of
individuals. Another example is the implementation of the same directives in the Flemish
region of Belgium, which completely bans the shooting of water-fowl on some of its territory,
whereas other member states do not forbid it (is the Birds directive limited only to the Flemish
region?). Individuals have seen the income from their mostly marshy land vanish, and can no
longer afford its maintenance and management with a view to accommodating waterfowl. No
compensation has been planned to make good the loss of income as well as the loss of
value of the holding, as the Flemish authorities justify their action by the obligation they have
to transpose the Birds directive into national legislation.

Must subsidarity degenerate into a series of measures resulting in unequal treatment of
European citizens? The losses then take place in a complete legal vacuum, where
European regulations are adopted without the slightest care for the fundamental rights of
citizens, and without any control.

The consequence of this is that many owners of marshy land in the Flemish region, who
were interested in shooting, have no longer provided any irrigation, and the wetlands have
reverted to scrub, with a much lower biodiversity value.

3.4 Nitrates Directive

There are many aspects about this Directive that give rise to concern to landowners – not the
least the weakness of the public health case that underpins it. But the point that we make, in
the context of this paper, is its effect on the owner’s choice of land-use activity.

The implementation of the Directive has meant that for owners within Nitrates Vulnerable
Zones, they are denied the freedom of enterprise choice. In many cases, this has resulted in
reduced income or increased cost without compensation. In the UK, before the
implementation of this directive, owners in Nitrates Sensitive Areas were compensated for
losses due to change in land-use practice, and it was on a voluntary basis (but very well
supported). The EU Directive has effectively removed entirely an appropriate voluntary
provision with an expropriation of property rights without compensation.

Another example is that of the implementation of this Directive in the Flemish region. Some
zones have been classified as vulnerable, with an obligation to implement the “zero fertilizer”
rule, or to only keep two heads of livestock per hectare. In such conditions, agricultural
holdings are no longer profitable, and from 2003 will disappear. Once again, this sort of
regulation takes no account of the legitimate interest of the parties, and no compensation is
planned for losses in income and in asset value. The Flemish region had taken measures
with regard to compensation in its decrees on farmyard manure in 1995 and 1999. These
measures are currently being contested by the Commission, which among other reasons
refuses to endorse a payment of compensation for loss in asset value because it alleges that
there has been no such loss.

However, the refusal to grant such compensation creates distortions in competition and
discriminates between landowners who have to implement such measures and the others
who do not have to, as can be seen in other EU countries.

The only motivation for the decree on farmyard manure taken by the Flemish region is to
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reach the objectives defined in the Directive. If it didn’t do this, it would be put in the docks by
the Commission (which is anyway what has happened) and could be condemned by the
European Court of Justice. National regulation is adopted only because member states are
obliged to transpose European Directives to reach their objectives by all useful means.

On the one hand European institutions shelter behind the principle of subsidiarity to avoid
having to take the burden of implementing regulations, and argue that it is up to member
states to take responsibility for the laws and decrees they adopt. “The Commission notes that
changes concerning the relative value of land in wetlands, natural zones and other regions in
Flanders are due to the legislation adopted by the Belgium authorities with a view to fulfilling
their obligations in the framework of the Nitrates Directive” (In: invitation to submit
observations concerning subsidy C12/99-199/C-129/02;1 – page 8).

How can the affected owners get recognition of their fundamental rights as recognised by
article F of the Amsterdam Treaty? There is a complete legal vacuum here which ignores the
fundamental rights of European citizens and is contrary to the principle of an EU based on
law. In this specific case, article 11 of the Belgian Constitution is blocked by the ban set by
the Commission to give fair and prior compensation because, according to the Commission,
this indemnity constitutes a distortion in competition.

4. GENERAL PRINCIPLES OF ARTICLE 164 OF THE TREATY OF ROME

Article 164 of the Treaty of Rome was used by the Court in Luxembourg to derive
general principles which, once again, underline the lack of coherent treatment of this
subject.

Developments in the jurisprudence of the Court of justice in Luxembourg on the protection of
property rights were made possible by the interpretation given by the Court to article 164 of
the Treaty. This article specifies that “The Court of justice shall ensure that in
theinterpretation and application of this Treaty the law is observed”. Progressively however,
the Court has been brought to declare that the respect of the law meant the respect of the
fundamental rights recognised and guaranteed by the constitutions of the Member State.

In the Nold Ruling of 14 May 1974 (Rec.1974,481) the Court recognises property rights as a
fundamental right, protected by Community law. The Court refers to the international
instruments which member states have adopted or simply cooperate with and state that the
Court “was under the obligation to draw its inspiration from the common constitutional
traditions of the member states. Finally the ruling contains a new statement according to
which the Court could not, therefore, admit measures incompatible with the fundamental
rights recognised and guaranteed by the constitutions” of the member states.

The Hauer ruling of 13 December 1979 (REC.1979,3727) constitutes a decisive step in the
evolution of the Court’s jurisprudence with regard to the protection of property rights. The
case concerned a German landowner, Mrs Liselotte Hauer, who wanted to plant vineyards
on her land and whose request to do so was refused, notably because of Regulation 1162/76
EEC forbidding the planting of new vineyards during a certain period. For the first time, the
Court quoted Article 1 of the First supplemental protocol of the Convention for the protection
of human rights and interpreted as if it were a part of European Union legislation.

The Court used the principle of proportionality as a basic principle for the protection of
property. The ruling stated that restrictions based on the general interest should go no
further than needed, and should not touch the substance of property rights. The Hauer
ruling is remarkable because of the new principles it sets down, but unfortunately can be
criticised for the way in which it implements these principles in practice.

The Court makes a distinction between what constitutes a taking and what constitutes
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regulation of usage. In this specific case the Court decided that the restriction did not
constitute a taking as the owner could still use her land in other ways.

But how many uses are there? Does not a ban on planting vineyard on sloping land
constitute a huge loss? What other uses are there for this land? At the very least the Court
should have done what it decided later in the Wachauf case (ruling of 13 July7
1989.REC.1989.2633). The Court considered in this ruling that a substantial limitation to the
uses of a good had to be compensated financially. Following these developments in the
jurisprudence of the Court of Justice, it is today recognised that there is a minimum
protection of property rights within the European Union.

5. ARTICLE 1 OF THE SUPPLEMENTAL PROTOCOL TO THE CONVENTION FOR THE
PROTECTION OF HUMAN RIGHTS AND FUNDAMENTAL LIBERTIES

Article 1 states that any physical or moral person has a right to property protection.
Nobody may have his property taken except for public interest purposes and pursuant to
generally accepted international principles of law. It also states that these provisions do not
limit the right of the state to put forward any legislation they consider necessary to regulate
property use in the general interest or to ensure the payment of taxes or other contributions
or fines. The European Court of Human Rights in Strasbourg has produced an abundant
jurisprudence concerning the protection of property rights and the interpretation of article 1 of
the first supplemental protocol which however doesn't give enough protection.
One example of this is the famous Sporrong et Lönnroth Ruling of 23 September 1982
against the Swedish State. Land belonging to the couple Sporrong Lönnroth had been
frozen for 23 years by a threat of expropriation. In its ruling, the Court considered that, in the
absence of a formal expropriation, it had to look beyond appearances and analyse the reality
of the case (ruling paragraph 63) in order to determine whether a fair balance was
maintained between the requirements of the general interest of the community and the
imperatives of the protection of the fundamental rights of the individual (ruling paragraph
69.2) and this even though the delivery and renewal of the expropriation permits respected
Swedish law. (Ruling paras 67.3 and 68).

In other terms, the authorities cannot abuse the right they have to “freeze” the normal use of
property during a period exceeding the necessary delay to conduct a feasibility study for the
work envisaged. Upon the expiry of this period, the public authority must either proceed with
the expropriations and give to those who have been expropriated the “fair indemnity” planned
by the law or give up the project, or maintain the project and indemnify the landowner for the
losses incurred by the freeze being extended beyond a reasonable period. Unfortunately one
must remember that most citizens are unable to afford the luxury of such an appeal: the
required budgets mean that justice becomes a class justice.

If European law was clear on these matters, a citizen would only need to appeal to its
national jurisdiction.

6. THE EU’S CALLING TO PROTECT FUNDAMENTAL RIGHTS

The transformation of the EEC into a European Union, as well as the signing of the
Amsterdam Treaty have deeply altered the initial concept that the EEC had no interest in
fundamental rights to the extent that, today, it seems to be one of the requirements of the
Union to respect them.

If this requirement were only skin-deep, and if, in reality, the protection of fundamental
rights were viewed as a constraint imposed on the Union, there is then a risk that the Union
will contribute to restrict these rights rather than develop them.

The Union does not have the option to select between different fundamental rights as, by
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their very essence, the international community has recognised their indivisibility. 8

The Treaty on European Union (Article 6.1) specifies that : «The Union is founded on the
principles of liberty, democracy, respect for human rights and fundamental freedoms, and the
rule of law».

Beyond a simple reminder of fundamental rights, the vocation to protect them also implies
securing their development. This means, by implication, that the European legislator will no
longer be able to leave property rights to the subsidiarity of Member States.

There is a need to become aware that the general assertion of the principle of respect of
fundamental rights has a much greater scope than the recognition of certain rights which are
precisely defined within the body of the treaty itself.
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This reminder of fundamental rights contributes to assimilating the text of the Treaty to a real
Constitution. A Constitution is increasingly defined today as a text which not only
organises the relationship between public bodies but more importantly proclaims the rights
and liberties of individuals, with a guaranteed legal sanction.

7. PERSPECTIVES AND SUGGESTIONS

To get out of this dead-end, the objective must be the explicit recognition by Community law
of the fundamental role played by property rights also in the organisation of the single
market. Article 222 must be strengthened and the Treaty must include, on the one hand the
protection of property rights and, on the other hand the associated right to a full
compensation in case of expropriation or in case of an abusive limitation of the use of the
asset.

In this process, two avenues are worth exploring.

A. Coherence

It is vital that the national legislation which define the use of property rights and especially
those that restrict its use, are coherent.

This does not mean that legislation must be harmonised but that the underlying concept of
compensation be applied as an integrated element in the protection of property rights
throughout the Union.

Because of the single market, the distortions between national legislation on matters such as
expropriation, protection of the environment, agricultural policy, national and regional
development, etc. must be avoided in order to ensure an “equal treatment”.

B. Motivation and evaluation of the cost of restrictive measures

Another avenue which could be explored is the setting up of an obligation to motivate
measures restricting property rights. This obligation should bear not only on the usefulness of
the proposed measure, but equally on its cost. It would entail, prior to certain regulations, to
request an impact assessment study and to calculate notably the costs and reductions in
value that this or that measure would impose on owners. This obligation to motivate and to
calculate the impact on landholdings has been in force in the United States for more than ten
years

An increased protection of the environment must go hand in hand with a strengthening of the
protection of property in order to ensure a positive co-operation of the owner in the interest of
public interest. The protection of property rights in the European Union must evolve and go
beyond the existing framework of the jurisprudence of the Court in
Luxembourg. The objective to reach – based on article 1 of the first supplemental protocol of
the Convention for the protection of human rights – is a modification of article 222 of the
Treaty of Rome with the objective including property rights among the fundamental rights of
community law. Failing that change to the Treaty, an appropriate use of existing Community
instruments could result in a noticeable improvement of the protection of property at
European level. This would constitute a step forward in the search for an integration of
property rights on the one hand and economic, social, and environmental policies, on the
other hand.
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Even though all the attacks on property rights originate, through subsidiarity, in member
state legislation, they are still due each time to Community regulations. It is the legal
vacuum of article 222 and the principle of subsidiarity which have harmful consequences for
property rights.

The wide variety in the rulings of the Court of Justice and the lack of coherent jurisprudence
clearly demonstrate that these problems derive from the Treaty, while the Court of Human
Rights is more coherent.

For the ELO, the new Intergovernmental Conference and the drafting of a charter on
fundamental rights are an occasion to fill once and for all this legal vacuum.

As fundamental rights are indivisible, it will no longer be possible to avoid this debate.

ELO POLICY GROUP
05 October 1999

A0842434

EUROPEAN LANDOWNERS ORGANISATION - ORGANISATION EUROPEENE DE LA PROPRIETE RURALE
Avenue Pasteur, 23

B-1300 Wavre
Tél: (0)10 232 900 Fax: (0)10 232 909

E-mail : elo@skynet.be



Addendum: 1

New .eu Domain

Changed Web and E-Mail Addresses
The introduction of the .eu domain also required the web and e-mail addresses of the European institutions to be adapted. Below please find a
list of addresses found in the document at hand which have been changed after the document was created. The list shows the old and newlist of addresses found in the document at hand which have been changed after the document was created. The list shows the old and new
address, a reference to the page where the address was found and the type of address: http: and https: for web addresses, mailto: for e-mailaddress, a reference to the page where the address was found and the type of address: http: and https: for web addresses, mailto: for e-mail
addresses etc.addresses etc.

Page: 1
Type: mailto

Old: mailto:fundamental.rights@consilium.eu.int
New: mailto:fundamental.rights@consilium.europa.eu
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