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Draft minutes 

 

In the absence of Mr. Cavada, Mr. Svoboda chaired the meeting.  

 

1. Adoption of agenda 

 

The agenda was adopted. 

 

2. Approval of minutes of meeting of 18 February 2016 

 

The minutes were approved. 

 

3. Presentation of the Commission's recent, current and forthcoming work on IPR 

enforcement 

 

The following spoke: Mr. Kleinwege (Policy Officer, "Intellectual Property and Fight 

Against Counterfeiting" Unit, DG GROWTH), Julia Reda, Helga Trüpel, Pavel Svoboda.  

 

Mr. Kleinwege provided a short overview of the work of the Commission on IPR 

enforcement. He presented the set of communications, starting with the EU IPR Enforcement 

Action Plan1 of July 2014 and followed by the Digital Single Market Strategy2 of May 2015 

and the communication on copyright of December 2015. 3Mr. Kleinwege recalled the two 

main principles of the EU Action Plan of 2014 that still guide the Commission's work today: 

(i) focus on the commercial scale IP infringements - the purpose is to go after the companies 

who profit with the infringement and not intended to go after the individual user; (ii) 

                                                 
1 Communication from the Commission to the European Parliament, the Council and the European Economic and Social Committee, 

Towards a renewed consensus on the enforcement of Intellectual Property Rights: An EU Action Plan, COM (2014) 392 final, available at: 

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52014DC0392&from=EN. 
2 Communication from the Commission to the European Parliament, the Council, the European Economic and Social Committee and the 

Committee of the Regions, A Digital Single Market Strategy for Europe, COM(2015) 192 final, available at: http://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:52015DC0192&from=EN. 
3 Communication from the Commission to the European Parliament, the Council, the European Economic and Social Committee and the 

Committee of the Regions, Towards a modern more European copyright framework, COM(2015) 626 final, available at: http://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52015DC0626&qid=1459334793353&from=EN. 

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52014DC0392&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52015DC0192&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52015DC0192&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52015DC0626&qid=1459334793353&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52015DC0626&qid=1459334793353&from=EN
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prevention - the EU action plan was based on non-legislative initiatives, introducing the 

"follow the money" concept and the idea of voluntary cooperation between right holders in 

one hand and intermediaries in the other hand, in order to disrupt the money flow of 

commercial scale IPR infringements. He mentioned the position of the Council and the 

European Parliament who welcomed the Commission's Action Plan and the non-legislative 

initiatives but who found a need for more intervention.  In particular, the European 

Parliament encouraged the revision of the European legal framework, underlining the 

necessity of an assessment of its functioning in the digital environment. The first answer by 

the Commission came with the Digital Single Market Strategy, announcing legislative 

proposals in 2016 for the modernisation of the copyright framework, repeated in the Single 

Market Strategy for all the IPR.  

In the communication on copyright the Commission followed the approach used in 

the EU Action Plan, evaluating the legislative framework while developing these so-called 

follow the money initiatives.  

With regard to the evaluation of the legislative framework, Mr. Kleinwege mentioned 

the two consultations of 2012 and 2013,  and complemented by a new one4 that was 

launchedon 9 December 2015 (deadline: 15 April 2016) which involved all stakeholders. The 

Commission is also carrying an evaluation study and works very closely with the European 

Union Intellectual Property Office's Observatory organising workshops.  

Mr. Kleinwege said that the Commission is still very open to what exactly might be 

changed in the Directive  The Council suggested a closer look into the rules of identification 

of infringements and the role of intermediaries and the way to calculate damages. The 

European Parliament also raised some concerns in the rules of intermediaries in its report and 

the rules on reimbursement on legal costs, as with preliminary injunctions. 

The Commission is also having a broader dialogue with other stakeholders in order to 

make agreements on voluntary cooperation. These agreements should be ready for signature 

by spring 2016. The Commission concluded stating that other initiatives on copyright and 

platforms such as e-Commerce may have an impact on timing. 

 

During the Q&A session, the question  of intermediaries being addressed in several 

different legal instruments was raised and the question whether the Commission wasplanning 

to have different instruments regulating the intermediaries' action or whether the Commission 

would follow a one-size fits all approach in order to have more coherence was asked. In that 

connection, the question of what was the Commission doing in terms of standardisation and 

whether it was possible to have more details on the process of evaluation of the legislation 

was asked.  Mr. Helge Kleinwege answered that there is an overlap in some areas but that 

                                                 
4 Public consultation on the evaluation and modernisation of the legal framework for the enforcement of intellectual property rights (IPR): 

http://ec.europa.eu/growth/toolsdatabases/newsroom/cf/itemdetail.cfm?item_id=8580&lang=en&title=Have%2Dyour%2Dsay%2Don%2Dt

he%2Denforcement%2Dof%2Dintellectual%2Dproperty%2Drights. 

http://ec.europa.eu/growth/toolsdatabases/newsroom/cf/itemdetail.cfm?item_id=8580&lang=en&title=Have%2Dyour%2Dsay%2Don%2Dthe%2Denforcement%2Dof%2Dintellectual%2Dproperty%2Drights
http://ec.europa.eu/growth/toolsdatabases/newsroom/cf/itemdetail.cfm?item_id=8580&lang=en&title=Have%2Dyour%2Dsay%2Don%2Dthe%2Denforcement%2Dof%2Dintellectual%2Dproperty%2Drights
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they are working closely to ensure coherence in the legislation and surely not applying a one-

size fits all approach. The same applies to standardisation. 

Replying to a question on which definition of platforms was used by the Commission, 

Mr. Kleinwege said that it was not the most relevant since the Commission is more focused 

on the concept of third-party users and its use by the Member States. Finally, on the objective 

of having a legislative proposal by the end of the year, he said that it was ambitious but 

possible and wished to have more feedback to give to the Parliament later in May or June.  

 

4. Presentation of the first results of the public consultation on the regulatory 

environment for platforms, online intermediaries, data and cloud computing and the 

collaborative economy 

 

The following spoke: Mr. Peters (Deputy Head of Unit "Digital Single Market", DG 

CNECT), Ms. Martin- Prat (Head of Unit "Copyright", DG CNECT), Julia Reda.  

 

Mr. Peters started by stating that there is no legal definition of platforms at the 

moment, but that the Commission applies in its assessment the following (extremely broad) 

definition: a platform is an undertaking that uses technology in order to facilitate interactions 

and transactions between users. He then presented the public consultation launched by the 

Commission on the Regulatory Environment for Platforms, Online Intermediaries, Data and 

Cloud Computing and the Collaborative Economy under the framework of the Digital Single 

Market Strategy. The consultation was based in four main topics: (i) online platforms; (ii) 

online intermediaries & tackling illegal content; (iii) data and cloud computing; (iv) 

collaborative economy.  

He indicated that the Commission published the preliminary results5 of the 

consultation and estimates to have more than 1036 replies with contributions from 

individuals from 27 Member States but also from all over the world. 80% were considered to 

be from the EU. Mr. Peters said that 80% of the participants answered to the first and second 

topics, while only 60% responded to the third one and only 1/3 responded to the collaborative 

economy chapter. Mr. Peters stated that regarding the second chapter, which deals directly 

with liability questions, as there were many individual answers, the Commission felt the need 

to set up different subcategories. There was a call for more transparency and the Commission 

considers that when it comes to legal affairs, the participants demand a different approach to 

different categories of illegal content, specifically tailored. 

Mr Peters highlighted the fact that some difficulty arouse during the analysis of the 

results, since a high number of participants decided to remain anonymous. The Commission 

                                                 
5 Available at: https://ec.europa.eu/digital-single-market/en/news/first-brief-results-public-consultation-regulatory-environment-platforms-

online-intermediaries. 

https://ec.europa.eu/digital-single-market/en/news/first-brief-results-public-consultation-regulatory-environment-platforms-online-intermediaries
https://ec.europa.eu/digital-single-market/en/news/first-brief-results-public-consultation-regulatory-environment-platforms-online-intermediaries
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expects to have an in-depth analysis of the results by Spring 2016. The Commission believes 

that this report would be an important tool with the ongoing projects on copyright and 

industrial property. 

 

Ms. Martin-Prat confirmed the abovementioned statements of her colleagues, 

reassuring the coordination between units and recalled the importance of using technical 

terms such as enforcement, intermediaries and platform in a broader sense.  

 

Replying to a comment stating the complexity of some questions included in the 

public consultation for individuals, Mr. Peters guaranteed that all the questions were 

categorised in spite of the technicality of it and that in comparison with the 2012 

consultation, the Commission tried to be more precise and detailed.  

 

5. Roundtable discussion with online platforms / technology intermediaries on copyright 

protection and IPR enforcement  

 

The following spoke:  

Elena Segal (Director, iTunes International, Apple), Eirini Zafeiratou (Director Public Policy, 

Amazon), Marine Elgrichi (Head of Public Policy Europe, Spotify), Sylvie Fodor, (Executive 

Director, CEPIC), Julia Reda, Catherine Stihler, Helga Trüpel. 

 

Ms. Segal (iTunes International, Apple) made an overview of the work developed by 

iTunes International, underlying their work in 27 Member States. The goal of Apple Store 

was to create a simple and legal process for consumers to have access to copyrighted content 

when piracy was widespread. Ms. Segal underlined the effort made by Apple to ensure that 

European culture and European works are easily accessible within the bounds of copyright 

law, throughout their expansion. Apple believes that right holders should have the right to 

have their content available where they want it to be, but as a result of some specific 

prohibitions raised in different countries, this may be difficult to achieve.  

For the Apple Store, there must be a balance for consumers and creators and right 

holders and that balance should be reached through sustainable business models.  

To conclude, Ms. Segal advocated that any revision of the applicable law that swings 

the legislation too much in any direction - be it consumers or right holders - will damage the 

ecosystem. Therefore, this modification cannot be a product of an academic exercise, but has 

to bear in mind its practical consequences.  
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Ms. Zafeiratou (Amazon) referred to Amazon as an online retailor but also a content 

producer. In one business segment, Amazon is an intermediary in the meaning of the IPR 

enforcement directive, while hosting other small businesses. 

  Amazon fully supports the Digital Single Market Strategy objectives and the 

Copyright Reform, complimenting the Commission's action and the work of this working 

group.  

Ms. Zafeiratou made a short summary about the activities of Amazon Global 

Business, enlightening the help they provide for SME's which are able to distribute their 

products alongside amazon ones, promoting more choice for consumers and competition on 

prices. Amazon considers that it is here that the fight against counter faction should begin. 

The Copyright Reform had policy implications in Amazon's work. The largest 

amount of Amazon content is already portable; consequently the Commission's portability 

effort is highly supported. Nevertheless, as a distributor and producer, Amazon understands 

the complexity of knowing how exactly authors should be remunerated and the difficulties 

arising from this adaptation, linked to the territorial licenses and restrictions.  

At the same time, Amazon welcomes the intention of the Commission to reform 

levies, since they usually create a lot of litigation and very often obliges the consumers to 

make double payments and absorb the costs.  

Amazon believes that the follow the money approach adopted by the Commission has 

given concrete and positive results. The MoU has also improved cooperation between right 

holders and intermediaries. 

To finish, Ms Zafeiratou said that the overall framework is robust but the Commission 

could help the IPR enforcement through dedicated guidance to Member States. 

 

Ms. Elgrichi (Spotify) started her intervention by sustaining that Spotify endorses the 

policy goals of the Digital Single Market Strategy, and that the objectives of a transparent 

and fair market should remain the same. The main goal of the creation of this company was 

to consume music legally, having technology that protects copyright and that attracts 

consumers that are not used to pay for music, using other revenues.   

Spotify is also engaged in helping people to discover music and new artists, 

promoting European diversity.  In that respect, Spotify believes that music should not have 

borders. In order to implement this, it decided to create two levels of portability, the first one 

giving access to 14 days to free users while travelling, and the second one offering unlimited 

access to premium users. Cross-border portability is very encouraged but Spotify still stresses 

the importance of making a distinction between free and paying users.  

Spotify has a strong commitment against piracy and continues to work in order to 

provide a legal alternative to it. However, it does not ignore the rise of new forms of piracy, 
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such as illegal streaming and rape streaming, issues that should be taken into account while 

revisiting the legal framework.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                

 

Ms. Fodor (CEPIC) presented the objectives of CEPIC that aims to the coordination 

of picture agencies. Using a really broad definition of platforms as the one used in the last 

public consultation, CEPIC would also be considered a platform. However, in a narrow 

sense, CEPIC only represents platforms that are in the licensing business. These picture 

agencies act as intermediaries between photographers and buyers of photography. Their 

business model relies on licensing instead of on the advertising.  

Ms. Fodor explained that the platforms that rely on advertising disrupt the value 

chain, creating a value gap - a great disparity between demand and revenues - there is a high 

demand for images yet declining of revenues for the image providers. 

These new types of platforms, like social media platforms that emerged in the last 

fifteen to twenty years, broke this value chain by reusing copyrighted content and 

unauthorized use of third party images as new business models.  

Ms. Fodor gave the example of the Google Image Search, which grown to be the 

biggest agency of images in the world, that benefits from traffic and advertising at no cost 

and no license.  

 CEPIC proposes as a solution to address these issues the reform of the Notice and 

Take Down System. Ms. Fodor defended that it should be harmonised, although recognizing 

that this is especially hard given the price of the photo. In CEPIC White Paper Image 

Providers Call for Better Protection of Creative Works Online of June 20156, it is argued that 

liability exemptions for platforms should be redefined and a call is made for a new 

formulation of E-Commerce7 and InfoSoc8 Directives.  

Moreover, the White Paper supports that there is a need for clarification on the 

liability privilege for hosting providers, which does not apply to platforms that (i) actively 

participate in the organisation and display of content; (ii) display the content as their own; 

and/or (iii) otherwise monetise the content (directly or indirectly – e.g., through advertising 

and utilising data).  

To conclude, Ms. Fodor stated that the legislator has to intervene in the image 

industry in order to ensure a level-playing field. 

 

The Chair opened a period of Q&A.  

                                                 
6 Available at: http://cepic.org/issues/image-providers-call-for-a-better-protection-of-images-online. 
7 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation of certain aspects of copyright 

and related rights in the information society, available at: http://eur-lex.europa.eu/legal-

content/EN/TXT/PDF/?uri=CELEX:32001L0029&from=EN. 
8 Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects of information society 

services, in particular electronic commerce, in the Internal Market ('Directive on electronic commerce'), available at: http://eur-

lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32000L0031&from=EN. 

http://cepic.org/issues/image-providers-call-for-a-better-protection-of-images-online
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32001L0029&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32001L0029&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32000L0031&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32000L0031&from=EN
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Ms. Segal was questioned regarding the license model as a new way of ownership, 

asking how Apple thinks that consumers should be educated regarding characteristics as non-

transferability. She replied that consumers should be educated to understand that they are 

buying a license, not the content.  This license is personal and non-transferable, although 

Apple agrees that under certain circumstances it may be considered transferrable, such as 

succession. If it is clear in the law, Apple supports that legislative solution. 

 

With reference to its remark on the levies systems, Amazon was asked how a new 

licensing system for levies could be created, ensuring same share for offers and creators with 

the new model. In this respect, Ms. Zafeiratou explained that Amazon's idea is not to abolish 

the levies system in total but to reorganize it in order to avoid double payments. Several 

times in cases of cross-border sales, consumers have to pay levies where the retailer is 

established and then again in the country where the customer is based. For Amazon this has 

to be reviewed and simplified, allowing for a correct remuneration of right holders. There are 

many alternative ways to do it keeping the levies system but updating the rules (as an 

example, through a clearance house). This should be looked at since it creates a lot of 

litigation. 

Amazon was also asked if they could clarify their position regarding the Member 

States' responsibility for implementation and in which way Amazon believes that the EU 

could be useful in that field. Ms. Zafeiratou declared that the importance of correct 

transposition cannot be ignored. There is a need to understand how to advance without 

always being revising the legal acquis. The Commission should provide more guidance on 

the implementation to ensure the correct application of enforcement rules.  

 

Ms. Fodor was asked how we can ensure that people are educated enough to understand their 

actions, since there are already some mechanisms in place to tackle these issues and what 

would be CEPIC position regarding those. Ms. Fodor referred to "unconscious piracy". As 

photos are copied all the time, users are not aware of the extension of their actions. 

Consequently, Ms. Fodor advocates for liability for platforms more than to turn users liable. 

Although CEPIC recognizes the importance of educating consumers, it believes that it would 

not be sufficient. She was engaged in the issue of the difficulty for an intermediary to use the 

"notice and take down" system without infringing the ECJ rulings on general monitoring 

(complying with the data protection requirements) and being confronted with the non-

harmonised exceptions to copyright, where one picture that is legal in a Member State might 

be illegal in another one. According to Ms. Fodor, harmonising does not appear as a solution 

as even if you harmonise this legislation in Europe you still would have different laws all 

over the world. More than harmonising, some form of cooperation should be implemented. 
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Regarding the panorama exception, CEPIC considers that it is a political discussion, having 

for now no official position.  

 

6. Calendar of meetings for 2016 

 

The item was postponed 

 

7. Any other business 

 

None.  

 

8. Next meeting of the Working Group 

 

26 April 2016 

 

 


