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Introduction

 Background: Article 20(2) Directive 2006/123: no 

discrimination relating to the nationality or place of 

residence of the recipient, but possibility of providing for 

differences in the conditions of access where those 

differences are directly justified by objective criteria

 The Proposal on geo-blocking defines situations where 

different treatment cannot be justified within the meaning 

of Article 20(2) in case of delivery in trader’s Member 

State (Article 4 Proposal)

 See also Article 3 on access to online interfaces (not 

discussed here)
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The relevant provisions of the Proposal

 Art. 1(2) Commission proposal: The Regulation applies 

to situations where the customer has his place of 

residence or establishment in another MS than  the 

trader

 See alternative formulations of the Council (simplification 

in Article 1(2): purely internal situations)
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The relevant provisions of the Proposal 2

 Art. 4: Traders shall not apply different general 

conditions for reasons related to the nationality, place of 

residence or place of business of the customer:

(a) where the trader sells goods and those goods are 

not delivered cross-border

(b) certain electronic services (no access to IP protected 

works);

c)  other services , delivered in the premises of the 

trader.
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The relevant provisions of the Proposal 3

 Essential: no obligation to deliver cross-border

 Note: place of residence and establishment are not 

defined

 Residence is relevant for consumers, but note that 

Rome I speaks about “habitual residence” (see Article 

19)

 Establishment for businesses (Art. 19 Rome I: place 

of central administration of company or principal place 

of business for natural persons)
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The relevant provisions of the Proposal 4

 Art. 1(5):This Regulation shall not affect acts of 

Union law concerning judicial cooperation in civil 

matters. Compliance with this Regulation shall 

not be construed as implying that a trader directs 

his or her activities to the Member State where 

the consumer has the habitual residence or 

domicile within the meaning of Brussel 

Ibis(jurisdiction)  and Rome I (applicable law) 

Regulations
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Relevant provisions of Rome I 

Preliminary observations: 

 Rome I and Brussels Ibis contain similar 

provisions as to consumer contracts

 The proposal also applies to B2B

 Importance for consumers: where the law is not 

harmonised 

 Impact of rules concerning the applicable law on 

(willingness to conclude) cross-border 

contracts? 
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Relevant provisions of Rome I 2 

 Article 6(1) Rome I: a contract concluded by a 

consumer with a business shall be governed by 

the law of the country where the consumer has 

his habitual residence, provided that the trader

(a) (…) or

by any means, directs such activities to 

that country or to several countries including 

that country, and the contract falls within the 

scope of such activities.

i.e. the « »passive consumer » 
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Relevant provisions of Rome I 3 

 Article 6(2) Rome I: nevertheless freedom of 

choice if consumer is not deprived of protection 

afforded by mandatory provisions of law that 

would be applicable in the absence of choice 

(see hereafter)

 Article 23 :Regulation is without prejudice of 

provisions of Union law which, in relation to 

particular matters, lay down conflict of law rules 

 P.S. Article 9 Rome I Overriding mandatory 

provisions (not directly relevant here))
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Relevant provisions of Rome I 4

Scope: where the trader by any means, 

directs his activities to the country of the 

habitual residence of the consumer

Pammer and Alpenhof, C-585/08;  (Brussels 

I):  to be determined on the basis of a series 

of criteria (also C-279/14 Rüdiger Hobohm): 

non exhaustive list

National judge to ascertain the evidence

Broad notion, but wide margin for national 

judge (and legal uncertainty)
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Relevant provisions of Rome I 5

Protection of “passive consumer” under Rome 

I: not only distant contracts, but also where 

trader directs his activity to the country of the 

consumer’s habitual residence  and after 

having received the offer (via internet) the 

consumer goes to the residence of the trader 

to fetch the goods and finalise the contract 

there (C-190/11 Mühlleitner)
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Relevant provisions of Rome I 7

 Art. 6(2). Notwithstanding paragraph 1, the parties may 

choose the law applicable (…). Such a choice may 

not, however, have the result of depriving the 

consumer of the protection afforded to him by 

provisions that cannot be derogated from by 

agreement by virtue of the law which, in the absence 

of choice, would have been applicable(…)

 See C-191/15 VKI v Amazon : clause referring to law of 

trader is unfair if exception of Article 6(2) is not 

mentioned
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Relevant provisions of Rome I 8

 Conclusion: On the basis of Rome I:

If the consumer is “passive” the law of the 

country of the consumer applies

parties may chose another law (e.g. that of 

the country of the business) but they cannot 

derogate from imperative provisions of the law 

of the consumer 

The mere accessibility of the trader’s website 

in MS of consumer is insufficient to make the 

consumer “passive”
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Interplay between Rome I and the Proposal

 Art. 1(5), first sentence Proposal: This 

Regulation shall not affect acts of Union Law 

(such as Rome I)

 Remember: Rome I relates to any contract 

between a trader and a ‘passive’ consumer 

irrespective of whether goods or services are 

delivered cross-border
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Interplay between Rome I and the Proposal 

2

 Art. 1(5), second sentence Proposal: “Compliance with 

this regulation shall not be construed as implying that a 

trader directs his or her activities to the Member State 

where the consumer has the habitual residence  or 

domicile (…) “

 See also Recital 10
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Interplay between Rome I and the Proposal 

3

 In other words: while the Proposal provides that 

traders shall not, block or limit customer’s 

access to their online interfaces for reasons 

related to their nationality, place of residence or 

establishment, the fact of complying with this 

provision does not constitute an indication that 

the trader directs his activities to other MS, 

leading to the applicability of the law of the 

consumer’s MS, or Pammer revisted…. 
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Alternatives?

 An autonomous qualification of what is ‘directing 

activities’ to the consumer’s MS?

 Freedom of choice where trader cannot refuse 

to conclude a contract? (Article 3 Rome I)

 Application of the trader’s home law if the 

consumer expressly agrees?(after the trader 

has informed the consumer in a clear way about 

the consequences of that choice?)(Article 3 

Rome I)
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Alternatives 2

 A specific derogation from Rome I on the basis 

of Art. 23

 Which is not the trend now, see e.g. Article 

25(1) CRD:

“If the law applicable to the contract is the law 

of a Member State, consumers may not waive 

the rights conferred on them by the national 

measures transposing this Directive.”
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Remaining problems

If the problem of the law applicable is satisfactorily 

solved

 Digital content: IP rights remain territorial

 Interaction with the Unfair Contract terms 

Directive 93/13, especially where the consumer 

would “expressly” consent with the law of the 

trader
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Some concluding remarks

 Article 6 Rome I only relates to the law applicable in 

case of consumer contracts, with ‘passive consumers’ 

but applies to all cross-border situations

 Notwithstanding Article 1(5) the Proposal does affect 

Rome I in that compliance with the geo-blocking 

provisions does not indicate that the trader directs his 

activities to the MS of the consumer

 If it cannot be avoided that Rome I is affected would it 

not be better to provide for a clear derogation from Rome 

I?


