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Purpose and justification

This document has been prepared to outline the approach the two co-rapporteurs Jeppe KOFOD
(S&D, DK) and Petr JEŽEK (ALDE, CZ) would like to follow during the PANA committee
mandate and in view of its final report. It aims at presenting their understanding of the subject
and highlights the key issues, activities, actors and practices they feel would require thorough
research.

The co-rapporteurs are of the opinion that the practices revealed by the Panama Papers shed
light on unacceptable levels of secrecy, allowing for tax evasion, tax avoidance and money
laundering both inside the EU and globally. Moreover, if it becomes a common practice that
the super-rich hide their wealth in secrecy havens, this could lead to moral decline and
unwarranted pressure on national budgets. It is the belief of the rapporteurs that the EU, as an
economic leader, must lead by example by maintaining the highest transparency standards and
by forcing other financial centres to comply with global and European transparency standards.

In the course of the mandate, the two co-rapporteurs would like to unravel the most damaging
offshore practices, tax evasion, tax avoidance and money laundering activities and come-up
with recommendations that could help bringing them to an end. They will analyse the most
common offshore structures and the roles of actors that are involved in setting them up.
Furthermore, they will look into the existing legal framework that is in place to prevent money
laundering, tax evasion and tax avoidance and see to what extent loopholes exist or enforcement
fails. To this end, the co-rapporteurs will look at the role of law enforcement bodies in the fields
of anti-money laundering and tax evasion and look into the obstacles they encounter in their
investigative work. The rapporteurs would also like to pay special attention to the
intermediaries, as they believe that they play a key role in setting-up offshore companies and
providing bank accounts, notably financial institutions, accountants and lawyers.

1. Tax evasion, tax avoidance and money laundering: the scope of the Panama papers
scandal

1.1. Magnitude of the Panama Papers scandal

The Panama Papers are based on the biggest leak of information ever. The 2.6 terabytes of
confidential information that were leaked to the German newspaper Süddeutsche Zeitung (SZ)
in 2015 contained 11.5 million documents - some dating back to the 1970s - and represent more
data than Wikileaks (2010), Offshore Leaks (2013), Luxleaks (2014) and Swissleaks (2015)
combined.

The files included confidential records of 214.000 offshore companies, along with names of
politicians, FIFA-officials, well-known criminals, celebrities, professional athletes and so on.
Twelve current and former heads of state and almost 200 politicians from around the globe
turned out to be involved in secret offshore structures.

The data originated from a Panamanian provider of offshore companies with dozens of offices
all over the world, namely Mossack Fonseca and Co (MosFon). This company is not the biggest
law firm in the offshore secrecy business, which indicates that the Panama Papers can be
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construed as only the tip of an iceberg.

Journalists from 107 media organizations in 80 countries analysed documents detailing the
operations of the law firm. After more than a year of analysis, the first news stories were
published on April 3, 2016, along with 150 of the documents. The project represents an
important milestone in the use of data journalism software tools and long distance collaboration
between journalists.

The Panama Papers revealed that secrecy havens are being used by persons engaged in a range
of illegal activities, varying from money laundering to tax fraud and tax evasion to corruption.
In the case of money, laundering there is of course always an underlying crime with which the
money was generated.

1.2. Panama Papers: general facts and figures

Money laundering, tax evasion and tax avoidance represent a huge problem of social injustice
and economic inefficiency and affects each and every European citizen. The problem knows no
borders and can only be solved effectively with concerted and joint efforts as the money will
always flow through pockets of secrecy as long as they exist. The UN Office on Drugs and
Crime estimated in 2009 that money-laundering accounts for 2.7% of the world’s GDP, or US$.
1.6 trillion. The European Commission estimated the annual loss of potential tax revenue as a
result of tax evasion and tax avoidance in the EU at EUR 1 trillion.

 Further studies, requested by the PANA committee will help the co-rapporteurs to evaluate
the scope of the problem and the impact on the EU MS national budgets, such as: Study
and/or workshop on how and why economic and financial indicators (i.e. the relative
volumes of outbound profit transfers, FDI, capital flight, portfolio assets -all Balance-of-
Payments statistics- or bank deposits, number of entities, etc…) may hint at unreported
assets held abroad and potential tax evasion

 Another study aims at assessing the impact of schemes revealed by the Panama papers on
the economy and finances of a sample of Member States

The co-rapporteurs would also like to assess the negative impact of named practices on
developing countries, as well as to give evidence on the link between money-laundering and
terrorist financing as well as other security threats.

1.3. Main offshore constructions (degrees of secrecy) encountered in the Panama Papers

From the Panama Papers we can abstract two steps that are key in the process of establishing a
‘meaningful’ offshore company.

 First, a company is created and registered in a secrecy haven.
 Second, this company needs to obtain a bank account, which in turn does not have to be

offshore. In some cases banks have first created the bank account in an EU jurisdiction
and afterwards requested legal intermediaries to create the network of offshore entities
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that justify money transfers being made between onshore and offshore accounts

Some banks were found to be involved at both stages of the process. The creation of shell
companies was facilitated by asset managers and bank accounts were provided as a result of
bad customer due diligence by compliance officers.

There are different ways of creating secrecy. The highest degree of secrecy would be attained
by creating a company with an anonymous beneficial owner, which in turn would be linked to
an anonymous bank accounts. At no stage of the process of creating this structure would an
identity paper be needed. Besides this, other ways of creating secrecy could be identified in the
Panama Papers such as creating fog with a chain of ownership through different jurisdictions,
assigning nominee directors or nominee shareholders (usually accountants or lawyers) to an
offshore company, using bearer shares, nominee shares or trusts among other methods.

The complexity contributes to the lack of transparency. Those seeking secrecy understand this
and create complex webs of corporations and trusts to make it more difficult for enforcement
agencies to trace flows of illicit funds and to identify the true beneficiaries of illicit activities.
This has two implications: (a) The international community should do what it can to impede
the creation and maintenance of these complex webs; and (b) to effectively fight for
transparency—to detect true beneficial ownership—requires resources beyond those available
to enforcement agencies.

The co-rapporteurs suggest to establish an overview of the constructions that are mostly used
on the basis of studies, research of documents as well as information obtained in hearings. To
that end, a study will be devoted to ‘Typology and patterns of money laundering activities,
tools, legal entities, professions involved’. The co-rapporteurs will make a distinction between
past, present and - depending on legislative work in progress - future schemes.

1.4. Recurring countries

The co-rapporteurs would like to gain insight in the countries in which the revealed practices
are most eminent and see if similar patterns or systemic weaknesses can be identified.

On the basis of the information collected from the Panama Papers, hearings, research of
documents and delegation visits, the co-rapporteurs will try to identify ‘high risk countries’
(within and outside the EU) and see if there are similarities in their legal system and/or business
environment that make them more attractive than others for entities seeking secrecy. The
Panama Papers being only the top of the iceberg and representing only a partial view of the
phenomenon, the co-rapporteurs will try to use objective methods to point out the respective
roles in offshore and evasion schemes. It could be envisaged to list or identify by country which
specific rules, laws or administrative practice are the most problematic.

1.5. Recurring intermediaries and their role in the secrecy business

At the first hearing of the Committee, journalists highlighted the role of banks and
intermediaries such as accountants and lawyers in setting up schemes to hide the identity of the
ultimate beneficial owner. By using intermediaries, the liability of customer due diligence
(CDD) activities are diluted between several persons, which makes it more difficult to trace the
ultimate beneficial owner. This was confirmed by the enforcement authorities the committee
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has heard so far.

The co-rapporteurs intend to further look into the roles played by the different intermediaries
in setting-up of offshore constructions. The aim would be to have, by the end of the process, an
assessment to what extent these intermediaries are (self-) regulated and whether the rules are
being adhered to in practice.

The types of intermediaries that the co-rapporteurs would like to focus on are:

 Financial institutions (asset managers, compliance/client due diligence units).
Compliance managers have a role as gate keepers as they are obliged to carry out client
due diligence and they also have to report suspicious transactions. Nevertheless, in
many cases wealth/assets managers facilitated the establishment of offshore
constructions. Moreover, in some cases banks provided bank accounts without knowing
the ultimate beneficial owner.

 Lawyers representing clients in contacts with nominee directors and assisting in setting-
up offshore constructions. They are in some countries bound by guidelines of bar
associations but in several countries, the obligation to report suspicious transactions is
disputed because client-lawyer confidentiality is considered sacred. Other bar
associations consider the reporting on suspicious transactions part of the legal ethics of
the profession. In the course of the mandate, the co-rapporteurs would like to acquire a
good understanding of the different schools of thought on this subject and their
consequences. The co-rapporteurs would like to explore how common   it is for lawyers
to provide assistance in assuring anonymity for clients.

 Tax-advisors and accountants, tax consultants, audit firms. The co-rapporteurs
would like to research the role of these intermediaries in setting-up or allowing the use
of offshore schemes. The co-rapporteurs also would like to look at the different codes
of conduct that are in place for these professions and how the issue of suspicious
transactions is addressed.

The co-rapporteurs would like to use the outcome of the studies on the independence and
responsibility rules applicable to intermediaries as well as on their role in the schemes as
revealed by the Panama papers.

In order to better understand the role of specific actors or professions and the schemes used to
circumvent the rules, the co-rapporteurs intend to look into specific cases. While individual
actors will be cited in the report (because of their prominent role in setting up evasion schemes
as clearly demonstrated by the ICIJ database), this does not mean that the co-rapporteurs intend
to look into ongoing criminal investigations. They intend to illustrate the mechanisms and
schemes used to create shell companies in order to hide their wealth.

Chapter 2. Assessment of strengths and weaknesses of the EU legislation in force
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2.1 Legal framework for anti-money laundering

The rapporteurs intend to give an overview of the existing legal framework, legislation in
preparation and requirements for obliged entities (those regulated by AMLD3 and 4) at EU
level and via FATF at the global level.  The purpose is to look inter alia at the registry of
beneficial owners, suspicious transactions reports (banks), customer due diligence, politically
exposed persons (PEPs) checks, and practical implementation of FATF recommendations by
intermediaries.

The co-rapporteurs also intend to look into the FATF recommendations and check if the
proposed standards are sufficient to impede setting up schemes such as those revealed by the
Panama Papers.

The co-rapporteurs also intend to keep track of the list of high risk countries foreseen by
AMLD4 and investigate if the criteria for establishing this list are fit for purpose.

2.2 Legal framework for anti-tax evasion

The co-rapporteurs would like to give an overview of the existing legal framework regarding
the fight against tax evasion, notably the directive on administrative cooperation (DAC:
automatic exchange of tax information, bank account information, tax rulings, etc.), and
especially the status of compliance and implementation by the Member States. The co-
rapporteurs also aim to come to a critical appraisal of the rules agreed in the anti-tax avoidance
directive (ATAD).

The Commission’s work on the list of non-cooperative jurisdictions, and the conclusions taken
by the Council in this respect will also be examined by the co-rapporteurs.

2.3 Legal framework(s) regulating intermediaries

According to the journalists heard at the first meeting of the Committee, service providers
(lawyers, wealth managers, auditors) should also be regulated to avoid a transfer of offshore
activities from banks to unregulated service providers.

The co-rapporteurs would like to analyse to what extent and which intermediaries are regulated
in different countries. Except for financial institutions, this is often done by means of self-
regulation in the form of guidelines on legal ethics or conduct codes. The co-rapporteurs would
like to assess whether these are sufficient or if there are weaknesses that will need to be
addressed in order to prevent misconduct. Special attention will be paid to analysing the
differences in customer due diligence and reporting on suspicious transactions for lawyers,
financial institutions and accounting firms.

Chapter 3: How is EU legal framework transposed into national legislation, enforced
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by national authorities and prosecuted?

This is the core of the inquiry work and the co-rapporteurs would like to assess to what extent
the rules are transposed and enforced and - if breaches have occurred - are being prosecuted.
The objective is to know if the legal framework in place is adequate or not. And what the
deficiencies are and how they should be addressed.

Several stakeholders who have been heard by the Committee so far stated that - even though
legislation is in place - the enforcement of existing rules should be improved. This was also
stressed by the institutions setting up international standards (UN, FATF, and OECD) who
shared the view that there is no specific need to create new regulations but rather to ensure
existing rules are being implemented. They also claimed that supervisory bodies needed to be
reinforced in order to do their job correctly.

Nonetheless, the Panama Papers have led to regulatory moves, follow-up stories and calls for
more action to combat offshore financial secrecy - including at least 150 investigations in 79
countries and $110 million recouped by governments so far.

The co-rapporteurs intend to highlight the differences, if any, amongst Member States and to
identify the major obstacles that enforcement bodies may encounter in their tasks related to
anti-money laundering.

In order to do so the co-rapporteurs would like to look at:

 The state of transposition of the relevant directives (AMLD3/4 and DAC- including
spontaneous exchange of information.

 The follow-up to the Panama Papers revelations such as: national inquiry committees
set-up, settlements reached, cases initiated by prosecutors. The co-rapporteurs hope to
collect useful information from the survey on the follow-up given by member states on
the Panama Papers ( “Implementation in Action: Investigating cases of tax evasion, tax
avoidance, tax fraud and money laundering at the EU Member State level. Retrospective
overview of the systems implemented by the Member States and ex-post evaluation of
the performance of the competent administrative and judicial authorities”).

 Whether there have been changes in EU Member States national legislation since the
revelations.

The co-rapporteurs would also like to get an understanding of the way Member States set-up
beneficial ownership registers and how they define ‘suspicious transaction reports’ (STR’s).
Moreover, they would like to compare the number and nature of STR’s between member states
and have an understanding of the differences in the way these are followed-up.

Since the identification of ultimate beneficial ownership is a key issue throughout the work of
the committee, the co-rapporteurs intend to investigate to what extent the 4th AMLD legislation
still holds loopholes and whether installing a public central register for beneficial ownership
could be the solution to plug these loopholes or some of them. Technical and practical aspects
of such a register will be considered as will be the approach towards third countries which
would not be covered by it. In particular, the co-rapporteurs intend to look at possible
consequences for having economic relations with countries without public register.
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On a similar issue, the co-rapporteurs intend to explore and assess the feasibility of a proposal
made during a hearing to create a European central register of bank accounts data that would
be accessible to all law enforcement bodies within the Union. While such idea seems to be very
promising, they will consider the cost of creating such register and examine whether it would
provide sufficient added value compared to automatic exchange of information.

Furthermore, the rapporteurs would like to collect information on the way the exchange of
information between tax authorities works in practice:

 Is this done spontaneously or upon request?
 How many exchanges have taken place?
 Do Member States notify each other about possible loss of taxes?
 What - if any - are the existing loopholes in the legislation?

The hearing with law enforcement bodies has shown that they are facing obstacles in their
investigations, among which the lack of a harmonised definition of tax crime and conflicts
between jurisdictions. Therefore, the co-rapporteurs would like to examine how effective
cooperation within the EU on anti-money laundering issues is.

During this hearing, the creation of a European Financial Investigation Unit (EU-FIU) was
proposed in order to facilitate cooperation between national FIUs. The co-rapporteurs will
explore that possibility, taking into account also the existing cooperation framework and the
principle of subsidiarity.

The co-rapporteurs would like to look into the role of FIU’s and the interaction amongst
themselves and with other bodies. The outcome of the study on ‘Fighting tax crimes: ex-post
evaluation of the cooperation between FIUs at the European and International level’ will be
used to that end.

The co-rapporteurs would also like to learn from law enforcement bodies about their daily
practices in following-up of criminal cases. They would like to look at best practices and
problematic ones.

This concerns questions like:

 Is there a culture of information sharing?
 What are the success factors/obstacles in investigations?
 Is the attorney-client privilege a problem?
 Is language an obstacle?
 Are Data protection rules an obstacle to cooperation?

The co-rapporteurs would like to look further into the role of the European Banking Authority
(EBA) as well as into the role of the national financial regulators to find out which of their tasks
are directly connected with AMLD and how their internal operational system functions.

Chapter 4: International dimension
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4.1. International standards: Cooperation with OECD/G20/FATF

The importance of international cooperation was highlighted during the hearing with
international standards setting institutions. The Financial Action Task Force (FATF) has played
an important role in setting international anti-money laundering standards based on the mutual
evaluation of their implementation by participating countries. So did the OECD in the fight
against tax evasion and tax avoidance.

For instance, the standards developed by OECD for an automatic exchange between tax
authorities are to be implemented as of 2017. Yet, not all countries who had committed to it
would be able to participate in this early phase1. Especially developing countries need support,
for instance, with creating an effective IT system which would allow the exchange of data
across countries and with developing capacities to analyse relevant data.

International agreements on information sharing are not a guarantee that information will
actually be shared. The co-rapporteurs would like to lay out which agreements are in place and
assess to what extent they work in practice.

The global standard for the automatic exchange of financial account information was developed
by the OECD in 2014. Since then, 101 jurisdictions across the world have committed to
implement that standard and to begin the first exchanges by 2017 and 2018. The co-rapporteurs
would like to propose a system for tracking the effectiveness of the exchanges, even though the
data are not accessible.

 The co-rapporteurs would like to lay out which agreements are in place and assess to
what extent they work in practice.

 Assess to what extent the FATF recommendations are being complied with.
 List the obstacles that law enforcement bodies encounter in cooperating with third

countries and find out more about the cooperation with the overseas territories. To this
end they will use the information received from the studies on overseas territories and
crown dependencies: “Assessment of the legal, political and institutional framework on
offshore practices related to tax evasion, money laundering and tax transparency in the
EU Overseas Countries and Territories”.

4.2. Trade agreements

The co-rapporteurs will consider the outcome of the studies commissioned by the Committee2

to identify the best practices in free trade, association and tax agreements to promote
transparency and fair taxation.

The co-rapporteurs will also explore the possibility of introducing certain conditionality clauses
in those agreements to increase transparency and fair taxation.

4.3. Global dimension

1 see http://www.oecd.org/tax/automatic-exchange/international-framework-for-the-crs/MCAA-Signatories.pdf
2 ex-post assessments of free trade agreement, association agreements and double taxation agreements
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The collection and exchange of information related to taxation, ownership, and illicit activities
is a shared global responsibility. In this perspective, the creation of a ‘global summit on secrecy’
could be useful to  draw attention to the problem and to set out a set of principles to guide
further action. The co-rapporteurs will explore the possibility of creating or promoting such
event/structure in order to ensure an inclusive framework.

4.4. Developing countries

According to the OECD (2008), developing countries are estimated to lose to tax havens almost
three times what they get from developed countries in development aid.

Illicit financial flows, highlighted by the Panama papers, are one of the ways through which
developing countries lose out on tax revenues from European corporations. Indeed, according
to FATF (PANA hearing 07/12/2016), the Panama Papers clearly illustrate the large scale
circumvention of registration of beneficial ownership, and showed how weaknesses in the rules
in one country can have global repercussions.

Illicit financial flows between Europe and third countries increase due to the absence or non-
application of minimum standards of good governance in tax matters and aggressive tax
planning. This problem applies particularly to development countries, where tax
administrations often lack resources and expertise to collect information on beneficial
ownership or to counter aggressive tax planning practices by multinational companies.
Furthermore, the lack of resources and expertise is a problem for development countries when
it comes to enforcing applicable rules.

An important number of bilateral tax treaties (treaties for the avoidance of double taxation)
have been signed between EU countries and developing countries, which can be misused,
leading to lower corporate tax collection for both signing parties.

The co-rapporteurs would like to elaborate the link between money laundering, corruption, tax
fraud and tax evasion practices and third countries, and consider how to reform the international
framework in order to better integrate views of developing countries.  Ireland has already issued
a report in this regard.

4.4. Sanctions/counter-measures on uncooperative countries or operators dealing with
uncooperative countries

The major players—US and EU countries—are key in tipping the balance toward transparency.
These countries can effectively force others to comply with their standards, simply by
threatening to cut off access to their financial system and internal markets. And in fact, some
United States actors have been calling for the government to break off all connections with
jurisdictions not conforming to the global standards (even secrecy jurisdictions within their own
territories), effectively shutting down all secrecy-havens. There is a widely shared perspective
that these havens only exist because the United States and Europe have closed an eye on them—
influenced by their own ‘one percent’.

As economic leaders, the United States and Europe have an obligation to force financial centres
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to comply with global transparency standards. The fact that they have the instruments to do so
has been forcefully shown in the fight against terrorism. On the other hand, the fight against
corruption and tax avoidance and evasion seems to have lost momentum and priority and could
be perceived as testimony to the power of the interests of those who benefit from secrecy.

The co-rapporteurs will look into the question of sanctions, but also at possible measures that
could prevent the perpetuation of money laundering and tax evasion schemes. But while the US
and EU must take a leadership role, each country must play its role as a global citizen in order
to shut down the shadow economy.

The co-rapporteurs will therefore try to have the following questions answered:

 What are the legal possibilities for Member States to take action against third
countries facilitating money laundering?

 What position should Member States adopt concerning third countries that are
considered a secrecy haven, tax haven or non-cooperative jurisdiction?

 Are there sanctions for intermediaries facilitating money laundering or tax evasion?
Could they for example lose their license? Are there provisions in penal law?

 Financial services and the third countries dimension (equivalence): should a horizontal
approach be adopted on non – cooperative jurisdictions?

Chapter 5: Towards a better framework to tackle future scandals

5.1. On whistle-blowers

Many stakeholders heard by the PANA Committee so far stated that whistle-blowers need to
be better protected in order to ensure that cases of general interest are made public. A whistle-
blower system was suggested as a possible response to the problem that international criminal
systems could only be disclosed through insider knowledge.

In the report, the co-rapporteurs therefore would like to underline the need for EU rules on
whistle-blowers and to learn how third countries like the US deal with whistle-blowers. Are
they protected? Are they rewarded? Are they prosecuted?

The co-rapporteurs would also like to address the importance of free media in revealing
practices that go against the public interest.

5.2. On the competences of EP committees of inquiry

Following the results of the analytical study on the role and competences of inquiry committees
in the EU and in the US, the co-rapporteurs will make suggestions to improve the competences
and rules of procedures as regards inquiry committee.
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Annex 1: List of main recommendations made by the PANA Committee

In this section, the co-rapporteurs intend to have a concise list of recommendations of
legislation or enforcement actions to be put forward by the Commission and/or the Members
States that will help the EP to monitor progress and could also be used for press & social media
purposes;

Other annexes

Throughout the mandate, the Committee will most probably learn about different interpretation
of certain key terms. We intend to list the ones that are subjective but important and call on the
Commission to propose common definitions.


