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Draft DSM Directive 
• Three new exceptions (title II, art. 3 

to 6): 
– Text and Data Mining (TDM) for ‘research 

organisations’ (art. 3) 
– Teaching exception for ‘educational 

establishments’ (art. 4) 
• On their premises + through secure network 
• To the extent non-commercial purpose 

– Preservation exception for ‘cultural 
heritage institutions’ (art.5) 
• Copies of works permanently in their 

collections in any format 



Text and Data Mining (TDM) 
• Standard definition: 

– Process of extracting data and patterns 
from large datasets (by segmentation, 
classification, association, deviations, 
trends and generalisations) 

• Draft DSM Dir.: definition 
– Art. 2(2): ‘means any automated analytical 

technique aiming to analyse text and data in 
digital form in order to generate information 
such as patterns, trends and correlations’ 
•  Recital 8 = ‘new technologies enable the automated 

computational analysis of information in digital form, 
such as text, sounds, images or data’ 



Should TDM be covered by 
copyright? 
• No: 

– Copyright distinction between protected 
expression and unprotected ideas or 
information 
• Data = outside the scope of copyright 

– TDM has no impact on the normal 
exploitation of the protected works 

– TDM does not use a work ‘as a 
work’ (only for extracting information) 

– If copyright can prohibit TDM: against 
the objective of copyright 



But broad reproduction right 
• Art. 2 of 2001/29 Directive: 

– “exclusive right to authorise or prohibit 
direct or indirect, temporary or 
permanent reproductions by any means 
and in any form, in whole or in part’ 

• Formalistic interpretation by CJEU: 
– Infopaq (2009): creation of a TIFF file by 

scanning, the conversion in a searchable text 
by OCR (within a data capture process) 

– Premier League (2011): ’transient 
fragments of the works within a satellite 
decoder and on a television screen’ 
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Copyright mismatch in the digital era  
•  All-encompassing reproduction right: 

–  the numerous temporary copies (for ex. on the 
RAM memory)  

–  the transitory and cache copies on the Internet 
servers and routers  

–  the non-transitory copies made by the Content 
Delivery Networks (CDNs) 

–  the copies made for indexing data 
–  the copies for checking mistakes and plagiarism  
–  the copies for text & data mining (TDM)  
– etc. 

•  TDM should not be covered by the 
reproduction right 



TDM in Draft DSM Dir. 
• Definition of beneficiary (title I, art. 2): 

–  (1) ‘research organisation’ = ‘a university, a 
research institute or any other organisation the 
primary goal of which is to conduct scientific 
research’ (+ educational services): 
•   ‘(a) on a non-for-profit basis’ (or reinvesting all profits 

in research) or  
•  ‘(b) pursuant to a public interest mission’ 
•  If ‘access to the results” cannot primarily benefit an 

undertaking 

– Should benefit ‘when they engage into public-
private partnerships’ (rec. 10) 



TDM in Draft DSM Dir. 
• Conditions of TDM exception (art. 3): 

– For reproductions under © (Art. 2 of 2001/29 D) 
– For extractions (and reutilization) under 

database right (Art. 7(1) 96/9 Dir.) 
– When ‘lawful access’ to text or data 
– For ‘the purposes of scientific research’ 

• Beneficiary+scope : rather narrow 
– Similar than in the UK (exclusion of TDM 

for commercial purposes) 
– Should benefit individuals (outside 

research organisations) and non-research 
organisations (in commercial context- 



TDM in Draft DSM Dir. 
• Additional features of the exception 

(art. 3 (2) till (4)): 
–  (2) Contractual provisions >< TDM are 

‘unenforceable’ (new mandatory exception) 
–  (3) Rightholders on the datasets can apply 

‘measures to ensure the security and integrity of 
the networks and databases’ where data is 
hosted 

–  (4) To develop incentives to define best practices 
for the security and integrity measures 

• No need for compensation/levies (rec. 
13)  



Draft DSM Directive 
• Comparison with other new exceptions 

(title II, art. 3 to 6): 
– TDM for ‘research organisations’ (art. 3) 

•  Teaching exc. for ‘educational establishments’ (art. 4) 
•  Preservation exc. for ‘cultural heritage institutions’ (art.5) 

– Mandatory exceptions (>< exceptions of art. 5(2+3) 
2001/29 Dir.) 

– Three-step-test applies (Art. 6): exceptions apply in 
cases which do not conflict with normal exploitation of work 
+ do not unreasonably prejudice the legitimate interests of 
rightholders 



Need to redesign the rules? 



A need to redesign the rules 

•  Intellectual property: relax the barriers to 
access and use data 
–  Copyright:  

•  New reading of reproduction right or broader exception for 
TDM that includes the commercial uses 

 
BUT 
•  Competition law: tighten the analysis by 

taking into account data dominance 
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