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About Alvin Mosioma

Alvin Mosioma is the founding Executive Director of Tax

Justice Network-Africa. Mr. Mosioma who served as the

Chair of the Financial Transparency Coalition (FTC) is the

leading voice on tax policy in Africa has spear headed

numerous civil society campaigns in Africa since 2007.

Mr Mosioma was nominated to join Open Government

Partnership a member of the steering committee. Mr. Mosioma serves a member of the

advisory board for Plateforme de Protection des Lanceurs d’Alerte en Afrique (PPLAAF)

Over the 8 past years, Mr. Mosioma has written a number of informative articles and

reports on fiscal policy in Africa. He has also co-authored two books on taxation and

development in Africa.  Mr. Mosioma is widely traveled has given lectures and speeches

on taxation and financing for Development in Africa in various international conferences

and other forums. He holds a Master degree in Economics from the Johannes Gutenberg

University of Mainz and has special interest areas include fiscal policy, international

taxation, financial regulation and natural resource governance.



Short biography of Mallam Nuhu Ribadu

Nuhu Ribadu is the founding chairman of the Nigeria's
anticorruption agency, the Economic and Financial
Crimes Commission (EFCC).

Prior to his appointment as the Chairman of the EFCC,
Mr. Ribadu served as a leading prosecutor with the
Nigerian Police Force. He was also involved in several
high profile investigations and prosecutions in his over two decades in the Police.

Mr. Ribadu was called to the Nigerian Bar in 1984 and immediately after enlisted into the
Police. He holds a Masters degree in Jurisprudence of Corruption from the Ahmadu Bello
University, Zaria.

Mr. Ribadu was a Senior Fellow at St. Anthony’s College, Oxford University, as well as a
visiting fellow at the Center for Global Development, Washington, DC.

He was appointed United Nations Senior Monitor in Afghanistan in 2011, a position he
held until he was invited by the Federal Government of Nigeria to head the Special Task
Force on the Recovery of Petroleum Revenue in 2012.

A recipient of several national and international awards, Ribadu has been in partisan
politics since retirement from the Nigeria Police Force as an Assistant Inspector General
of Police in 2008.





PUBLIC HEARING

IMPACT OF THE SCHEMES REVEALED BY THE PANAMA PAPERS

ON DEVELOPING COUNTRIES

THURSDAY, 6 APRIL 2017

09.00 - 12.00

Room: Louise Weiss (LOW) N1.3

Strasbourg

CONTRIBUTIONS



THE IMPACT OF PANAMA PAPERS ON AFRICA -
Nuhu Ribadu

I thank members of this committee for inviting me to be part of
this hearing.
I have worked in anti-corruption for a significant part of my
working life, first as a police officer and prosecutor, and later as
pioneer chairperson of Nigeria's premier anti-corruption body, the
Economic and Financial Crimes Commission.
Even after I exited that organisation, I have continued to speak on
the impact of corruption, money laundering, tax evasion and anti-
corruption efforts around the world.
So you can understand how excited I was when the Panama
Papers story broke last year. As far as I am concerned, it is
perhaps the most impactful revelation ever regarding the misuse
of corporate secrecy, tax evasion and hidden wealth around the
world.
The revelation has triggered resignations of top officials around
the world, while also sparking investigations in several
jurisdictions.
The impact of the revelation has been far reaching in Africa, my
home continent, which has bled severely for decades as its leaders
and their collaborators loot public treasuries without let or
hindrance. Mine is a continent that loses at least 50billion U.S.
Dollars annually, in illicit financial flows, according to the Thabo
Mbeki Panel on illicit financial flows from Africa.
The Panama Papers series exposed a high number of African
political and business leaders as having used Mossack Fonseca to
either launder money, avoid tax, conceal assets or carry out other
shady deals. In my country, Nigeria, at least 120 individuals and
companies were identified by PREMIUM TIMES newspaper as



having hired the Panamanian law firm to operate offshore shell
companies in tax havens. The list include some of Africa's richest
business persons and some of the nation's most powerful
politicians.
According to the African Network of Centers for Investigative
Reporting (ANCIR), which coordinated the Panama Papers
reporting in Africa, companies in 52 of Africa’s 54 countries used
offshore companies created by Mossack Fonseca. The report said
in 44 of those countries, offshore companies were used to assist
oil, gas and mining deals and exports.
In fact as I was preparing to travel here for this hearing I engaged
Musikilu Mojeed, the editor-in-chief of PREMIUM TIMES in an
informal discussion, he made a shocking revelation. He said
almost all Africa's richest personalities listed by Forbes Magazine
in 2016 were found in the leaked data to have used offshore
entities.
Several other revelations were made by the reporting. For
instance, the files revealed how James Ibori, a former Nigerian
governor, who recently completed jail term in the U.K.,
constructed a scheme that helped him steal his oil-rich state blind.
According to ANCIR, there were also new details about the
middleman at the centre of a probe into hundreds of millions of
dollars in suspected bribes paid for oil and gas contracts awarded
in Algeria.
The files also revealed the offshore assets, including a luxury
yacht and jet, of a Nigerian aviation and oil magnate reportedly
close to a former oil minister and who has recently had his assets
frozen as part of a $1.8 billion probe into oil sales.
Two Namibian businessmen with ties to an arms deal scandal in
South Africa were also identified as clients of Mossack Fonseca



The database, according to ANCIR reporting, also showed that a
massive agricultural development deal in Mozambique might end
up benefiting only a select few, while leaving 100,000
Mozambicans displaced.
The family of Egyptian business tycoon, Salah Diab, were also
shown to have used a corporate network of local and offshore
companies in an oil field development deal it signed with the
Egyptian government.
IMPACTS
Since the reporting broke, revealing how politicians and
businessmen around the world employed anonymity to shield
their business ownership and their wealth in tax
havens, international organisations and civil society groups have
pushed for countries to tackle anonymous ownership in
businesses by establishing beneficial ownership registers. The
African Union panel on illicit financial flows called for firm and
comprehensive action against the world’s tax havens and
financial secrecy jurisdictions.
The Chair of the AU Panel and former South African President,
Thabo Mbeki, said the global outrage over the leak indicated the
need for concerted global action to end illicit financial flows, tax
havens and financial secrecy jurisdictions.
The South African government immediately announced the
opening of public registers to help tackle the issue of hidden
ownership of companies and to promote accountability and
transparency in its financial system.
At the Open Government Partnership Africa Regional meeting in
May 2016, the South African government unfolded a National
Action Plan (NAP) that included a commitment to collect
information on beneficial owners of companies incorporated in
the country.



In May 2016, President Muhammadu Buhari of Nigeria, during
an anti-corruption summit in London, expressed the commitment
of his administration to create a public registry of beneficial
owners of companies in the country.
Ghana has amended its Company Act to make provision for
beneficial ownership while the country submitted a beneficial
ownership road map to the Extractive Industry Transparency
Initiative (EITI) Secretariat in December 2016.
A two-day workshop was convened in Accra in February by the
Ghana Integrity Initiative (GII), Transparency International (TI)
Secretariat, the Civil Society Legislative Advocacy Centre
(CISLAC), Nigeria and Transparency International (Kenya) with
funding from the UK Department for International Development
(DFID).
A communique issued at the end of the workshop indicated that
participants discussed the extent of the challenges posed to Africa
by non-disclosure of Beneficial Ownership Information of
companies.
Participants from Ghana, Kenya, Nigeria and different parts of
the world also enumerated the efforts being made by their
governments towards establishing a legal system that collects and
publishes crucial corporate information.
The Panama Papers may have triggered a firestorm of activism
that may deliver a more corruption free and transparent world.
However, I like to call on African governments to urgently
prosecute those so far found to have violated the law in their use
of offshore entities. We have heard of endless investigations, but
we are yet to hear of any prosecution or conviction. There is need
for action.
Thank you.
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Committee of Inquiry into Money Laundering, Tax Avoidance and Tax Evasion

Written questions to

Mr. Alvin Mosioma

Question 1: The Base Erosion and Profit Shifting (BEPS) project’s attempt to shape global tax

norms did not involve the governments that are not members of the OECD, which were only

invited to ‘dialogue meetings’ and consultations. To what extent the BEPS process fall short of

developing countries’ needs?

Response:

Developing countries have demanded for several years to be part of international tax

negotiations on equal footing. Yet the BEPS process was only designed with OECD and G20

Committee of Inquiry into Money
Laundering, Tax Avoidance and Tax

Evasion
Thursday, 6 April 2017 (9h00 - 12h00)

Louise Weiss (LOW) N1.3
Strasbourg
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members ignoring this long-standing demand for inclusive intergovernmental negotiations on

international tax. Developing countries were finally invited to participate on equal footing only

at the implementation stage. Recognize that developing countries were excluded at the initial

stages of BEPS agenda setting and design process only to be included at the implementation

stage. Important to recognize that factors that erode tax base differ from countries to country

and region to region. For developing countries in particular Tax incentives, commodity Price

volatility, Taxation of High Net Worth Individuals (HNWIs) are important determinants and

contribute significantly to the erosion their tax base. Failure of BEPS framework to include

these in its action plans sets significant restriction of potential benefits for developing countries

can expect from BEPS. As any doctor will tell you mistakes made at diagnostic stage means that

treatment prescription will not fully address the problem and at worst case might lead to the

death of the patient. We note that the OECD has made corrective measures to make BEPS a

more inclusive framework through such steps as regional consultations. The success of this

measures will be determined by concrete steps beyond having developing countries on the

table but also that issues relevant or of concerns to developing countries are factored in. Some

of he issues that remain contentious from a developing countries perspective include.

 Source vs residence taxation: This issue of allocation of taxing rights raised by

developing countries is fundamental to a flawed international tax system that favours

countries where corporations are headquartered (mostly OECD and G20 countries) as

opposed to ‘source countries’ or developing countries. Developing countries are pushing

for a balance source based Taxation. There is a huge pushback from the OECD with

argument that this issue is outside the realms of BEPS.

 CBCR Thresholds: African countries under the auspices of the African Tax

Administrators Forum (ATAF) have often flagged the concern the threshold set for CBCR

is too high. But even is the thresholds were reduced they will require an extensive

network of Automatic exchange of Information (AOI) to make it work. Many developing
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have countries very few AOIs. Nigeria for example has only 13 agreements which is not

enough to effect a CBCR. BEPS process failed to consider these context specific issues

and only plans to review this threshold in 2020.

 Arm’s Length Principle: The foundation of BEPS framework is still based on the OECD

transfer pricing guidelines. It is widely recognized that that the AML is fundamentally

flawed and impractical. It is extremely costly to administer particularly for developing

countries with low administrative capacity.

 The decisions on, for example, CBCR and information sharing on Advance Pricing

Agreements, builds on the OECD system for automatic information exchange, but does

not address the fact that developing countries are de facto excluded from this system

Facit:

While we recognize the BEPS framework as important initials steps to tackle Tax avoidance by

MNCs from a developing countries perspective it does not represent a radical shift toward the

creation of a new global tax system fit for the 21st Century.   The BEPS process provides building

stones towards a more compressive reforms that is only possible through the establishment of

an intergovernmental UN tax body to ensure that developing countries can be part of the

agenda setting and negotiations, instead of just being invited after the big decisions have been

made.

Question 2: Hidden company ownership is a big contributor to the nearly $1 trillion that leaves

developing countries illicitly every year. It allows tax evaders, criminals, and corrupt officials to

move money undetected, often into banks in the U.S. and Europe. In the EU we are discussing on

an updated Anti-Money Laundering Directive that would create national-level registers of

beneficial ownership (BO) information throughout the Union. The Extractive Industries

Transparency Initiative (EITI) is a leading example on the subject in the natural resource sector.
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How do you evaluate the initiative? To what extent it can provide important lessons for the EU,

and how an ambitious EU requirements for BO would help strengthen the EITI's work? Are there

any other similar initiatives in developing countries, with a wider scope

Response:

Efforts by the EU to review  and reform the existing Anti-Money Laundering Directive is a

laudable step in the right direction and will contribute towards sealing the loopholes that

encourage Illicit flows in. In this regard there are many lessons (both positive and negative) that

can be drawn from the EITI as global transparency framework. On the positive side, following

the first phase of the EITI pilot project on beneficial ownership transparency in the extractive

sector, 20 countries have committed to making beneficial ownership data available through a

public register. The EITI experience is also very relevant when it comes to setting an appropriate

ownership threshold for BO reporting obligations. The EITI has adopted a much more flexible

approach than the EU which has set the bar (though indicative) at 25%. A few EITI country

examples can serve to illustrate that a lower threshold is possible and may be desirable in

certain sectors like the extractive sectors where a 3% stake in a project can already be

significant or that a differentiated approach may also be something to consider (by sector, for

PEPs, etc.)

In terms of limitations the current proposal provide gaps that if not addressed that can

undermine the effectiveness of the reforms. The coverage of registration and public disclosure

requirements which must include all entities operating within the EU territory (i.e. owning

assets in the EU, holding a bank account in the EU, owning shares in an EU-based company,

etc.), not only those established or administered in the EU. It must also also cover non-

commercial trusts (i.e. used for private purposes like inheritance, etc.). Loopholes in the EU

legal definition of beneficial owner also remain: the 25% ownership threshold is considered too

high and the definition includes a fall back option of listing a senior managed in case no BO can
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be identified which leaves the possibility to list a nominee or a proxy instead of a real BO. The

Commission’s proposal is also blind on a number of other issues such as how do you ensure

that the data in the BO register is verified, accurate and updated.  From a developing countries

perspective many countries are not likely to be able to get the same access to info as other

countries, if automatic information exchange remains the only option. It is important to note

that in addition to the EITI, Nigeria, Kenya, Ghana, Indonesia, Afghanistan and Jordan have all

committed to public company beneficial ownership registers for all companies, not just those in

the extractive industries

Facit

While there are positive lessons that can be drawn from EITI, the framework is severely limiting

and should not be equated with a registry of benecial owners of companies and Trust and

which is publicly available and accessible to all.

Question 3: The European Commission came out with a proposal on public Country By Country

Reporting (pCBCR), according to which any Multinational Corporation (MNC) active in the EU

single market and with a turnover in excess of €750 million will be required to disclose publicly

the income tax they pay within the EU, the number of employees, the turnover on a country by

country basis. In addition, they would be asked to disclose the same information on the business

conducted outside as aggregated data (= one single amount for all the activities conducted

outside the EU). How do you evaluate such a measure from developing countries perspective?

Response:

The concept of CBCR is in principle an effective framework that would help countries

understand the financial operations of companies operating with their jurisdiction for tax
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purposes. However the effectiveness of CBCR as a corporate transparency reporting too l

depends on how it is framed and applied. What is needed a CBCR which is public and which

makes it mandatory for companies report their data on a country by country basis for

all countries where they are present and not selectively applied. A geographically selective

CBCR where we only get country by country data for some countries but not others would be

ineffective since the corporation can still hide its profits and avoid taxation. The proposal by EU

commission for a hybrid CBCR where companies would report the numbers on a country by

country basis for EU countries and countries blacklisted by the EU as tax havens, but aggregated

numbers for the rest of the world would be goes against the fundamental principle and original

idea of CBCR. The implementation of such a partial CBCR would means we would not be able to

see the profits and number of employees etc. in for example Switzerland, the US, or any

developing countries since these will all be presented  as one big aggregated number. As such

data collected would not be usable and would in no way address the fundamental problem that

CBCR is trying to address i.e actual economic substance of each of the jurisdiction where the

concerned company is registered. Additionally according to the OECD, developing countries are

supposed to get this info via automatic information exchange, but there's a high chance

developing countries will be de facto excluded from this considering majority have current low

numbers of AOI signed . Moreover, the high threshold set by the Commission for companies

obliged to report (i.e. 750 million Euro in turnover) is particularly problematic for developing

countries, which typically host smaller multinationals, which, however, can still be the country’s

largest foreign direct investors and can have enormous impacts on the national economy. 750

million Euro represents the combined economy of Liberia and Burundi.

Facit:

From a developing countries’ perspective CBCR reporting will only be effective if it public and

is applied globally ensuring that companies are reporting on ALL their operations and a CbC

basis. Secondly the high threshold sets will significantly limit its viability for many developing
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countries who despite being victims of IFF will not qualify since companies operating within

their jurisdiction have a much smaller turnover.

Question 4

Unfair tax treaties often restrict tax rights of developing countries, how is it possible to raise

awareness among governments on the necessity to renegotiate those treaties? Why do

developing countries sign unfavourable tax treaties that take away their taxation powers? The

European Parliament has asked for an impact assessment of EU and Member States tax policies

on developing countries, following the spill-over analysis carried out by some Member States. To

what extent such analysis could be of relevance for developing countries?

Response:

The main driver behind the unfavorable treaties that countries sign is perceived competition for

investments. Countries are engaged in what can be termed as a race to the bottom with the

notion of creating an enabling environment for investment growth. Tax incentives, coupled

with in many cases very unfavorable tax and investment treaties have contributed to erode

their tax bases and severely impede their taxing rights. As evidenced in the Panama papers

double tax agreements particularly with Tax havens have provide opportunity for tax evasion

and avoidance through  abusive transfer pricing, round tripping and thin capitalization.;

Additional factors that drive the signing of harmful treaties include;

 Vested Interest: There are cases where local business elites lobby for such treaties since

they stand to benefit through round tripping their otherwise domestic investment

through offshore.

 Low Capacity: Limited or lack technical, Human and institutional capacity that  is

characteristic of many government in poor countries contributes undermine ability of

these countries to negotiate favorable  agreements
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 External Political pressure: In some cases developed countries have used thy financial

muscle to cajole and or incentivize developing countries to sign treaties that have in the

longer term negative advantage on their economies.

 Sub regional competition: At sub regional level countries have been pitted against each

other promise of investment as a bait. This has resulted to a harmful race to the bottom

The ultimate responsibility on signing favorable agreement lies with the affected countries.

However as argued above a number of external factors that contribute to exacerbating the

problem. In efforts to support domestic resource mobilization in developing countries,

developed countries have a responsibility to ensure policy coherence. Providing development

assistance while at the same time negotiating for treaties that undermine ability of these

countries to generate domestic resources is a contradiction in policy. In this context it would be

very helpful for developing countries if the EU would conduct spill-over analysis of the treaties

between EU Member States and developing countries. Countries such as the Netherlands,

Ireland and Switzerland have conducted spill-over analysis on the potential impact of treaties

signed with developing countries. This is commendable first step. It might be ideal that such

analysis as done at EU level. This is to avoid the risk that the negative impacts will be toned

down because Member States might not want to admit that their treaties can be harmful that

their approach when negotiating for investment agreement with developing countries in not

coherent with their development agenda.

Question 5: The fiscal treatment of mining investment varies widely across developing countries,

and arrangements are often ad hoc and not very transparent. How relevant is the potential for

corruption and lower share of revenue in this sector?

Response:

As the Panama papers revealed the mining sector is the soft underbelly for corruption and

other vices leading to illicit flows. The report of the High level Panel on Illicit flows from Africa
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identifies the extractive sector as most affected the scourge of IFF. A recent report by UNCTAD

showed that some developing countries were losing up to 67% of their commodity export as a

result of mispricing. While the business model that govern the mining sector is unique to the

industry and the challenges that governments face in their efforts to tax mining companies is

similar to other sectors.  Price volatility that is characteristic of the mining sector have made

many countries vulnerable and lead them to entering into arbitrary and unfavorable agreement

that encourage revenue leakage. Internal reform efforts that seek in increase transparency such

Public CBCR,  and public Beneficial ownership registry will contribute to make the mining sector

more transparent and seal the loopholes that encourage corruption, tax evasion and avoidance.

Response:

Question 5; The Commission has relaunched the Common Consolidate Corporate Tax Base, to

harmonise the rules around how multinational corporations are taxed across the European

Union and to switch from OECD tax rules to a unitary approach. How much this measure would

be relevant for developing countries, given that they are usually victims of MNCs using EU

Member States special tax advantages?

Response:

The exact nature, extend, and significance of the Impact of a CCCTB on developing countries

would be at this stage difficult to determine considering that the measure is yet to be agreed.

Nevertheless it can be argued from a conceptual framework that developing countries can

benefit from the measure.

 Corporate Tax competition is a global phenomenon that affects both developed and

developing countries (though not in equal measure) and is responsible for massive profit

shifting. Harmonization of tax rules in Europe through a CCCTB will significantly curtail

this  harmful competition and benefit both  EU countries and developing countries in

the sense that it will disincentive profit shifting from a developing country to a low tax

jurisdiction within the EU.



European Parliament
2014 - 2019

 A successful implementation of a unitary form of Taxation in EU will encourage other

countries – who at the moment see no alternative to OECD AML- to explore such

alternatives within their own (sub) regional blocks. Considering the current resistance to

a global unitary Taxation an EU based version might open the space for a more robust

debate on the  on its replicability both globally and regionally.

 Massive new tax deductions for multinational corporations, for research and

development. could be dangerous to developing countries because it would create

strong incentives to shift profits to the EU if large amounts of profits can be covered by

tax deductions.

Question 6: On the OECD Common Reporting Standard (CRS) and AIE: is it useful for developing

countries?

Response:

From a developing countries perspective, the Common Reporting Standard (CRS) as a standard

for AEOI will have limited benefits. The standard has a many developing countries rather high

entry barriers: The standard makes no provisions on non-reciprocity in developing countries (to

first only receive information). On the contrary, non-reciprocity is offered only to tax havens.

Considering technical, institutional and legal capacity many developing countries won't be able

to access the information they require. The High Level Panel on Illicit flows from Africa

recommends the application of the principle ‘common but differentiated responsibilities’ to

AEOI implementation in low capacity countries.  Additionally just like countries such as

Australia, EU financial centres should commit to publish AEOI statistics aggregate info on a

country by country basis about non-residents' deposits and investments in EU financial

institutions - it doesn't identify any specific account holder, so confidentiality is not affected).

This way, many developing countries AND CSOs will find out how much money their residents

hold in each foreign country, and push authorities to get the info, investigate,
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Question 7: Could you mention one measure the EU should implement that you consider

essential to effectively help developing countries tackling tax dodging?

Response:

Beyond addressing concerns raised above the EU can contribute to creating a truly global

institutional framework to lead in reforms of the international tax system supporting the

establishment of a UN tax body that would allow developing countries to speak for themselves

and citizens to hold their own governments accountable for international tax rules/standards.



 1 

European Parliament 
2014 - 2019  

 

 

Committee of Inquiry into Money Laundering, Tax Avoidance and Tax Evasion 

 
 

 

 

Public Hearing  

Impact of the Panama Papers on developing countries 

 

Thursday, 6 April 2017 (9h00 - 12h00) 
Louise Weiss (LOW) N1.3 

Strasbourg 
 

 

 

Remarks by Mr Will Fitzgibbon 

 

Thank you for the invitation to speak today. 

 

I am here as a reporter among many. Panama Papers was a global investigation 

that proudly involved the largest-ever number of African investigative journalists 

to ever collaborate on one project. 

 

African journalists from 20 countries participated in this investigation. I want to 

highlight their courage and their professionalism as part of the Panama Papers. 

 

Although it does not always make the news in Europe or North America, the 

Panama Papers’ reporting by local journalists has been keenly felt in many 

countries.  

 

I encourage you to read the reports from Botswana, Namibia, South Africa, 

Mauritius, Kenya, Uganda, Sierra Leone, Zimbabwe, Mozambique, Togo, Nigeria, 

Ghana, Senegal, Mali, Nigeria, Egypt, Algeria, Morocco and Tunisia. 

 

Investigations and probes of industries and individuals, including senior 

politicians, have been launched in Nigeria and Tunisia. Civil society and 
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opposition leaders called for action in Senegal and Togo. And even small 

revelations about the offshore holdings of members of parliament and the 

government in Rwanda and the Democratic Republic of Congo set social media 

networks alight. 

 

The work of these investigative journalists is particularly important given what 

we are discussing here today. 

 

There are very few examples of proven or alleged money laundering, corruption, 

bribery or tax dodging that affected Africa and that emerged from the 11.5 

million files in the Panama Papers did not involve Europe. 

 

The United Kingdom, Monaco, Switzerland, Portugal, Italy and Ireland are some 

of the countries that particularly stand out from the Panama Papers as countries 

that provided bank accounts, lawyers, accountants, wealth managers, attractive 

corporate tax rates or layers of secrecy to those who sought to take wealth out 

of Africa: corporate moguls, politicians and their families and multinational 

corporations. 

 

The Panama Papers showed us examples of wealth managers in Switzerland who 

continued to do business with a client even when significant red flags had been 

raised in news reports about alleged corruption; wealth managers in 

Luxembourg who helped an intermediary use offshore companies even after he 

had been publicly named as involved in police action concerning allegations of 

bribery.  

 

The Panama Papers also gave us more examples of the role that lawyers, many 

in London, played in allowing ministers and government officials from high-risk 

countries and high-risk industries, to acquire assets, especially property. 

 

There are explicit examples from inside the Panama Papers of citizens from 

African nations who pay themselves, via shell companies, millions of dollars. That 

money is sent ultimately to banks in Europe where its existence is perhaps never 

noticed by the country from which it is taken. 

 

The role of Europe in the financial draining of countries in Africa is historical. It 

has happened. 

 

But it is also ongoing. It is not yet being stopped. 

 

In many cases, this money continues to move to Europe and elsewhere and 

European countries and their citizens, working in their professional capacities, 

continue to offer schemes for dodge tax, increase secrecy and hide potentially ill-

gotten wealth.  
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In some ways, the journalists across Africa who spent months reporting on 

Panama Papers have done their jobs. They will continue their work, I’m sure. 

Often, they have been frustrated to find that their governments prefer to stay 

mute or do not have the capacity or ability to act on the journalists’ revelations.  

 

It now falls to others, including civil society in Africa and Europe, and decision-

makers who set the rules and standards of financial institutions that deal with 

Africa’s wealth, to decide what is done as a result. 

 

You asked about the extent to which the Base Erosion and Profit Shifting (BEPS) 

project may fall short of developing countries’ needs. 

 

The BEPS process exemplifies a much broader issue. The rules that impact the 

world, developed and developing, often leave more than half that world out of 

the decision-making process 

 

The Financial Transparency Coalition published a report recently called “Who 

Makes the Rules on Illicit Financial Flows?” The report named six often-

overlooked international institutions whose rules are made primarily in North 

America and Europe but that have significant influence over the international 

financial system, including developing countries. 

 

There is concern, too, that BEPs and information exchange between countries 

more generally, will continue to perpetuate these imbalances. 

 

The Panama Papers documents are striking in representing this imbalance on 

their own way, as described above. The offshore industry, largely manned and 

facilitated from Europe and by Europeans, already has an innate bias that 

disproportionately targets and impoverishes developing countries. 

 

With the fall-out and in the year since Panama Papers, I think this imbalance has 

also been repeated on a global scale when it comes to impact. 

 

In Europe, as you know, senior politicians, including a prime minister and 

ministers, left office after the Panama Papers revelations.  

 

In Africa, there were more than a dozen senior ministers, senators and heads of 

state who appeared in the Panama Papers. In some of those cases, investigative 

journalists reported potential breaches of laws and disclosure obligations.  

 

None of these politically exposed people have left office although a handful of 

investigations and ethics probes are underway, including in Tunisia and Nigeria. 

Even then, experts doubt whether accountability will prevail. 

 

Increased public information on companies, trusts, foundations, and other 

information that reveals connections to politically-exposed people from Africa 
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could advance the public debate and the quality and impact of journalistic 

investigations. 

 
You also asked about unfair tax treaties.  

 

Europe, for historical, economic and political reasons has very often had the 

upper hand in the negotiation and renegotiation of tax treaties. 

 

Sometimes, developing countries may believe that signing double taxation 

treaties, which can have the effect of providing zero or negligible taxation in 

both jurisdictions – will increase investment. My interactions with policy makers 

in developing countries suggest that these treaties, double taxation treaties or 

DTAs, are often entered into with high hopes. But there is evidence to suggest 

that often these DTAs are not the boon they are hoped to be. 

 

Advertising brochures from the Panama Papers and emails sent between lawyers 

and accountants show that professionals are aware of the double non-taxation 

effect of these treaties. In short, while this may not be the intention of such 

treaties, experts paid to work in the interests of multinational corporations and 

corporations know very well how to turn these treaties into legal tax avoidance 

or tax minimization structures. 

 

To give two examples that relate to South Africa. 

 

In a meeting in 2006, a South African lawyer said: “South Africans are using more 

and more the Mauritius jurisdiction, because it has a very favorable double 

taxation treaty.” 

 

In 2012, lawyers discussed moving one offshore company from the British Virgin 

Islands to Cyprus. The move appeared to have been motivated by the treaty 

benefits alone, as revealed in the following exchange: 

 

“The reason of the proposed migration of a BVI company to Cyprus is a double 

taxation treaty South Africa, where the beneficial owner of the company resides, 

has concluded with Cyprus. As a consequence, there will be fiscal benefits in the 

event of a sale of the company to a prospective buyer.” 

 

The number of renegotiations in recent years by countries such as South Africa, 

India and Rwanda provide an indication that treaties signed years ago may not 

reflect the levels of tax justice and transparency that advocates and many 

citizens now support. 

 

An impact assessment done by member states should be welcomed. There is a 

power and resource imbalance in this situation. European member states could 

lead the way in providing evidence of what positives and negatives their own tax 

agreements and treaties have had on developing countries.  
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You also asked for comments on the especial exposure of the extractive industry 

sector to corruption and lower revenues. 

 
The mining, oil and gas sectors are particularly vulnerable to corruption and 
revenue-stripping. 
 
Within the Panama Papers, Europe appeared as a major player and barrier to 
transparency in relation to mining, oil and gas deals. 
 
As I noted in one of my investigations, “In its written procedures, Mossack 
Fonseca acknowledges that transactions involving industries linked to oil, gas 
and mining carry high risks for money laundering and other crimes.” 
 
But in some cases, this law firm often failed to conduct adequate background 
checks on the identity and sources of wealth of people who contacted them in 
relation to extractive sector-related transactions. 
 
For example, a European citizen was able to use Mossack Fonseca to interpose 
an additional layer of secrecy – via means of a shell company – for ownership of 
a phosphate mine in Tanzania. This was done, the emails showed, to “stop the 
chain” of “additional enquiry” from authorities in Tanzania. 
 
Despite rules that govern intermediaries, for example, it appears that there are 
still many ways for mining activities in Africa to be shielded or obscured to the 
benefit of those who own the resources and not always to the benefit of the 
country in which the asset is located. 
 
You asked me to provide one area where the EU could act. 

 
Given Europe’s clear role – documented within the Panama Papers and widely 

outside it – in facilitating tax dodging from Africa, I do not believe it is too much 

to ask for Europe to help developing countries with greater transparency, access 

to information and capacity-building. 

 

Europe could consider providing greater support to national revenue authorities 

that do not have the capacity or the training to tackle tax dodging themselves. 

 



BEPS AND TP QUESTIONS_Nuhu Ribadu
ISSUE 1

The Base Erosion and Profit Shifting (BEPS) project’s attempt to shape global tax norms did
not involve the governments that are not members of the OECD, which were only invited to
‘dialogue meetings’ and consultations.

QUESTION: To what extent the BEPS process fall short of developing countries’ needs?

ANSWER TO QUESTION 1

In 2013, the 39th G8 summit in Lough Erne committed to reform the
international tax system. The G8 Lough Erne Declaration stated that such
reforms would benefit developing countries. The G20 declaration in St
Petersburg 2013 also stated specifically that “Developing countries should be
able to reap the benefits of a more transparent international tax system
As a result of these commitments, the G8 and G20 mandated a process to
address the tax avoidance techniques of base erosion and profit shifting. The
result was the Base Erosion and Profit-Shifting project (“BEPS project”) which is
led by the Organisation for Economic Cooperation and Development (“OECD”),
a 34-member body dominated by some of the world’s developed countries.
After two years, on October 5, 2015, the OECD’s Centre for Tax Policy and
Administration has published 15 detailed set of recommendations as Action
Plans covering areas like complex tax avoidance structures, tax havens, transfer
pricing, accessibility of information to tax authorities, etc. These
recommendations are meant to be implemented in three ways i.e. by a new
multilateral agreement, by updating the OECD’s own guidelines and by changes
to local tax laws.
While the BEPS project has created an expectation of transformation and some
valid reforms may arise out of it, however, one has to stand back and probe
critically what has been achieved and what is yet to be achieved. BEPS project,
in its current state, may not curb the deep-rooted issues in International
taxation especially the resident versus source rule as the purpose is to address
profit shift and not tax allocating rights. In fact developed countries do not want
any change in the classic rules as their belief is this would bring more chaos and
hardly any clarity. To this extent the BEPS project will not address developing
countries issue on tax allocating rights! The BEPS project has its short comings



and notable concerns of the developing countries like tax competition, harmful
tax practices and the balance between source and residence taxation remains
outside the agenda of BEPS.
Not every deductible payment is “base-eroding” nor does every inter-company
transaction result in “profit-shifting”, however, it cannot be denied that one of
the most prevalent ways of base erosion in developing countries including
Nigeria is through excessive payments to foreign affiliated companies in respect
of interest, service charges, management and technical fees and
royalties. Multinationals claim big tax deductions in source countries for such
inter-company payments. While BEPS project suggest that where it is not
certain that a resident country will tax income, the source country can tax
it. That is, BEPS project emphasizes on the need for a general principle that
income not taxed in one jurisdiction must be taxed in another. Under Action
Plan 4, the proposal on tax deductibility of interest allows a wide range of
exceptions like interest cap within a suggested band or using apportioned
interest cost which has turned out to provide ample scope for interpretation and
tax planning. Further, the recommendations for countering base erosion
through excessive payment towards royalties and management fees, are also
quite underwhelming and fail to impress the developing nations. Developing
countries would want see a stop to these payments.
Talking about digital economy, emerging economies like Nigeria provide huge
market for the digital economy, however, digital enterprises shell out zero or
low tax because of the principle of residence based taxation as against source-
based taxation. Since the leading players in the digital sphere like Amazon or
Google are not tax residents in Nigeria and other source countries.
The information about business activities, profits and taxes paid per country is
important for tax authorities to do a risk assessment. While the OECD has made
a step towards generating such information under its Action Plan 13, it does not
go far enough. The OECD proposes that only very large companies with a
turnover above €750 million should have to produce such report, while in
developing countries, multinationals below this threshold may still be among
the large foreign investors. Besides, the Country-by-Country report would have
to be filed only with the tax authority of the country where the company has its
headquarters. Other countries will have to rely on information exchange to get
the reported data, which is likely to make the system very complex and less
efficient. Most developing countries will not get this information at all because
either they will not be able to comply with the rigorous conditions required for
automatic exchange of information or they do not have tax agreements in place
that provide the legal basis for the exchange of confidential tax information.



While developing countries could certainly benefit from disclosure of aggressive
tax planning arrangements under Action Plan 12, however, tax planning
arrangements are devised and implemented to a large degree from central
offices, with only limited details being available in subsidiaries. This can create a
challenge in disclosure. Many developing countries will not have access to such
information as this has not been accepted as a minimum standard of reporting
but as best practice disclosure!
Tax base erosion also takes place on account of tax giveaways. In an effort to
attract FDI, many countries are engaging in ‘Tax Competition’. Tax competition
is a process by which countries use tax breaks and subsidies to attract
investment without a proper cost/benefit analysis. In response to competitive
pressures they cut taxes on wealthy individuals or on corporations and then
make up the difference by hiking taxes on poorer sections of society thereby
fuelling the Inequality. For India revenue lost due to tax incentives to attract FDI
amounted to 5.7 per cent of GDP in the financial year 2012-13[4]. The
developing countries must review all their tax incentives and scrap those whose
benefit to the society does not justify the tax forgone!
One of the major concerns from the point of view of developing countries is
regarding the approach adopted for making dispute resolution mechanisms
more effective which includes introduction of mandatory and binding
arbitration in the Mutual Agreement Procedure (“MAP”) under Tax Treaties. A
view strongly expressed is that this may impact the sovereign rights of
developing countries, which however is legally debatable and also limit the
ability of the developing countries to apply their domestic laws for taxing non-
residents and foreign companies. India has expressed reservations on
mandatory and binding MAP arbitration and hence this might be a stumbling
block on MAP disagreements. Hope to see some changes to this position in the
years to come.
Further, tax base erosion takes place by multinational adopting strategies to
avoid tax paid when assets situated in source countries are sold owned by
companies located in low tax jurisdictions with no substance. Here we could say
that, India has taken the lead position by amending its domestic tax laws to tax
such “indirect transfers”. Nigeria has introduced Transfer Pricing Regulations
this cover this area. While we support the BEPS Project initiatives, however it is
necessary to underline that the concerns of developing countries regarding BEPS
may be different from those of developed countries and that the said concerns
are required to be taken on board in a more consultative manner, while
developing consensus on the various issues. Probably here there is the need for
United Nations to get its acts together. In 2012 a strongly worded letter from



India was written to the Financing for Development Office, United Nations
Department of Economic and Social Affairs, stating that the OECD Model Tax
conventions and OECD Transfer Pricing guidelines has been developed on the
basis of consensus arrived by the government of 34 countries (all developed
countries) and that these guidelines only protect the interest of the OECD
countries which are parties to such convention. The letter further states that “It
is inconceivable as to how a standard developed by Government of only 34
countries can be accepted by Governments of other countries as a ‘standard’ of
sharing of revenue on international transactions between source and resident
country particularly when it only take care of the interest of developed countries
and has seriously restricted the taxing power of source country”.
Barry Johnston, director of advocacy at the anti-poverty charity ActionAid, said
the G20 countries had failed to take the “bold action needed to end tax
avoidance in developing countries”.
Speaking after world leaders had left the G20 summit in Turkey, he said: “The
BEPS proposals will not deal with the most important issues they face. There is
no commitment to ensure that companies pay their fair share of tax. This means
that public services, including much needed healthcare and education, will
continue to miss out on the $200bn that the International Monetary Fund
estimates such countries lose to tax dodging every year.”
Regardless of the outcome of the BEPS project, the international taxation
landscape in Nigeria is slowly shifting. To curb shifting of profits out of India
through transfer pricing, Nigeria has developed a robust transfer pricing
regulations backed by an audit system in recent years. The system has made
notable progress and has resulted in curbing any aggressive transfer pricing
approach adopted by multinationals.

While some developing countries including Nigeria is progressively protecting
its share of taxes, however, this will not be enough to keep up with the pace of
global tax norms that are being rewritten by the OECD. It would be interesting
to witness how the future will unfold whether the developing countries and low
income countries will accept the hegemony of the OECD on global tax practices
or flex their muscles and commit towards a second generation of tax policies
realignment on a truly genuine global forum like the United Nations
Organisation.
However, for time being we should compliment the OECD and G-20 countries
which has agreed on a consensus approach to address the problem of profit
shifting within a very short time frame and that by itself can be hailed as a great
achievement.



NOTE: The BEPS project is clearly not favourable to the developing countries;
the developing countries should come up with an approach for itself like the
unitary taxation system as being adopted in us and the European Union. The
ATAF can be used to coordinate this process.
Under a Unitary tax system, the profits of the various branches of an
enterprise or the various corporations of a group are calculated as if the entire
group is a unity. A formula is used to apportion the net income of the whole
group to the various parts of the group.

ISSUE 2

 Hidden company ownership is a big contributor to the nearly $1 trillion that leaves
developing countries illicitly every year. It allows tax evaders, criminals, and corrupt
officials to move money undetected, often into banks in the U.S. and Europe. In the EU
we are discussing on an updated Anti-Money Laundering Directive that would create
national-level registers of beneficial ownership (BO) information throughout the Union.
The Extractive Industries Transparency Initiative (EITI) is a leading example on the subject
in the natural resource sector.

QUESTION: a).How do you evaluate the initiative? To what extent it can provide important
lessons for the EU, and

b). How an ambitious EU requirements for BO would help strengthen the EITI's work?

c). Are there any other similar initiatives in developing countries, with a wider scope?

ANSWER TO QUESTION 2

Beneficial ownership gained prominence in the light of the Panama Papers. The
Panama Papers are 11.5 million leaked documents that detail financial and
attorney–client information for more than 214,488 offshore entities. The leaked
documents were created by Panamanian law firm and corporate service
providerMossack Fonseca, some date back to the 1970s. The leaked documents
contain personal financial information about wealthy individuals and public
officials which had previously been kept private. While offshore business
entities are legal, reporters found that some of the Mossack Fonseca shell
corporations or so-called phantom companies were used for illegal purposes,
including fraud, kleptocracy, tax evasion, and evading international sanctions.
The records were obtained from an anonymous source by the German
newspaper Süddeutsche Zeitung (SZ), which shared themwith the International



Consortium of Investigative Journalists (ICIJ). The ICIJ then shared them with a
large network of international partners, including the Guardian and the BBC. The
documents show the myriad ways in which the rich can exploit secretive
offshore tax regimes. Twelve national leaders are among 143 politicians, their
families and close associates from around the world known to have been using
offshore tax havens
Because of the amount of data, SZ asked the ICIJ for help. Journalists from 107
media organizations in 80 countries analyzed documents detailing the
operations of the law firm. After more than a year of analysis, the first news
stories were published on April 3, 2016, along with 150 of the documents
themselves. The project represents an important milestone in the use of data
journalism software tools and mobile collaboration. The documents were
quickly dubbed the Panama Papers. The Panamanian government strongly
objects to the name; so do other entities in Panama and elsewhere. Somemedia
outlets covering the story have used the name “Mossack Fonseca papers”.
Anonymous shell companies and trusts or phantom companies – play a central
role in laundering and channeling funds, concealing behind a veil of secrecy the
identity of corrupt individuals and irresponsible businesses involved in activities
including tax evasion and avoidance, terrorist financing, and the trafficking of
drugs and people. This robs governments, in both developed and developing
countries, of resources that might otherwise be invested in improving public
services and stimulating inclusive economic growth.
The rationale for tackling Phantom Firms is obvious. Evidence from the World
Bank demonstrates the role that such elusive entities play in facilitating
corruption and money laundering, with more than 70% of corruption cases
analysed found to involve anonymous shell companies. At a country level, by
way of example, the Africa Progress Panel found that the Democratic Republic
of Congo lost over $1.3bn – the equivalent of almost twice its combined health
and education budgets – between 2010 and 2012 as a result of five dodgy deals
in themining sector, with those deals facilitated by Phantom Firms incorporated
in the British Virgin Islands, along with other companies based in Bermuda, New
Jersey, Gibraltar and the UK. Preventing the abuse of anonymous shell
companies and trusts can play an important role in stemming the huge volumes
of illicit financial flows that rob Africa of the resources that are needed if the
continent and its people are to make sustainable progress in the fight against
poverty.
The Panama Papers, the largest ever leak of documents from a secrecy
jurisdiction covering nearly 40 years of record and 210,000 companies in 21
offshore locations, are headline news across the world. When heads of state,



presidents, prime ministers, politicians and business people are linked to
secretive offshore assets, one can’t help but wonder what happens when they
do business with each other. Especially, when their governments are giving out
public contracts.
Making sure that contracts are awarded based on prior performance, best value
for money, and in the interest of the taxpayers, requires a fair and open
selection process. It can be difficult to see who the real winners of public
contracts are and where the money goes. Given that public contracting is
government’s biggest corruption risk, it is critical to bring open contracting data
and beneficial ownership information together to make sure we can identify
who won which public contracts, for how much, and whether those services
were actually delivered.
Two things have been identified as crucial for stopping corruption before it
starts:
1. An open contracting process starting at the planning stages. Each
contract needs a unique ID so it can be tracked across its lifecycle: from
planning, to tender, to award, to contract, to implementation, and
completion.

2. A global beneficial ownership register of companies that the government
is making deals with. This registry must include unique IDs for each
company, its formation details and information on its beneficial owners.
It should also act as the bridge to all public contracts.

Today, a new collaboration is in progress to crack this global shell game drawn
from an expert team involving Open Corporates, the B Team, Transparency
International, Global Witness, the Web Foundation and the ONE Campaign,
working on developing a global register of beneficial ownership transparency,
where the true owners of companies can be properly identified, eliminating the
ability to use anonymous shell companies to hide illegal or corrupt activities. An
open and global register will accelerate this, combining public beneficial
ownership data, and providing a platform for companies to self-disclose
ownership information and encourage more companies to adopt this standard
of transparency.

Nigeria Initiatives on Beneficial Ownership Problem – NEITI and
CAC
The Nigeria Extractive Industries Transparency Initiative (NEITI) has said it will
sanction oil and gas companies who provide wrong names of beneficial owners
of companies.



NEITI’s Legal Director, Mr Peter Ogbobine, disclosed to the media in Abuja on
Friday that the organization would also start publishing names of real owners of
companies by Jan. 1, 2020.
He said, “The people that are filling the (wrong) template for the beneficial
owner on their company registration, we are going tomake it in a way that there
will be sanctions against them.
“So if the person filling the form puts awrong name there, wewill hold him liable
and there will be criminal offences against him for lying and putting the wrong
name of somebody who is not the beneficial owner. So it is to fish out those
surrogates and to bring out the beneficial owners so that we knowwho they are,
explain how they got their monies to get those licenses. So that is the essence
of beneficial ownership.”
He added that “The Corporate Affairs Commission register is going to be more
encompassing. It is not going to be only for extractive industries, it is going to be
for all companies that operate in Nigeria. So you will know at any time who are
the beneficial owners and who the true owners of that company are.”
According to Ogbobine, the new template would require the true names of
company owners before registration in order to ensure more transparency in
the system.

“When we send out our templates on beneficiary ownership, the company’s
secretary or legal adviser must tell us who the real owners of the companies are.
This is an anti-corruption tool that we want to use to ascertain the true owners
of these extractive assets.”

The beneficiary ownership template is about getting the real owners of
companies in the country to register it in their names and not hide behind
surrogates.

TheNigeria Extractive Industries Transparency Initiative (NEITI) has unveiled two
documents designed to push the boundaries of implementation of transparency
and accountability in the extractive industries in Nigeria. In a statement made
available to Economic Confidential by NEITI Director of Communication Orji
Ogbonnaya Orji, said the first document is the Roadmap on Beneficial
Ownership disclosure, which seeks to outline Nigeria’s strategy towards the
implementation and fulfillment of one of the requirement of the EITI standards
which among other things demands public disclosures of the real owners of oil,
gas and mining companies that operate in Nigeria. The roadmap provides
comprehensive plans and actions designed to guide Nigeria in its



implementation of beneficial ownership disclosure in the extractive industries.
The strategy document also identified the institutional frameworks that are
required for effective implementation of ownership transparency, clarity on
definition of beneficial owners and explanation on thresholds for public
disclosure required in the process. The document also defined those who fall
into the category of Politically Exposed Persons (PEPs) and the reporting
obligations expected of them as well as the challenges that may be encountered
during the process of data collection, data quality assurance, accessibility and
timeliness. The plan also identified the need for capacity building for all
stakeholders expected to be involved in the implementation given the
complexity of the extractive industries in Nigeria and highlighted the need for
public education and enlightenment on the principles and benefits of Beneficial
Ownership disclosures.

The roadmap apart from fulfilling the EITI requirement, is also in line with the
commitment made by President Muhammadu Buhari at the London anti-
corruption summit where he pledged to establish a publicly accessible register
of all companies operating in Nigeria. In Mr. President’s words, “we welcome
the new 2016 EITI Standard, in particular, the requirements on beneficial
ownership and the sale of the government’s share of production”. The President
also declared that “Nigeria will establish a transparent central register of foreign
companies bidding on public contracts and buying property. We welcome the
proposal by developed countries to work together to improve the access of
developing countries to beneficial ownership information for use in public
contracting”, President Buhari declared.

The EITI standards require all implementing countries to publish their Beneficial
Ownership Roadmap by January 2017 and commence full implementation by
January 2020. The process adopted in the development of the roadmap was
consultative, robust and consistent with the multi-stakeholders approach of the
Extractive Industries Transparency Initiative (EITI) which involves civil society,
media, extractive companies, relevant government agencies and development
partners. NEITI has also unveiled an open data policy in keeping with the
realization that the world is currently witnessing a global shift towards making
data open and accessible. This is also in compliance with the EITI Standards and
the global shift towards open data availability which is largely attributed to
technological advancement and increasing demand for transparency and
accountability by citizens. Under the open data policy released by NEITI,
information and data contained in its industry audits would be made publicly
available and accessible in a reusable format.



The policy defined Open data as data that is in the public domain or ought to be
in the public domain. The definition also provides that such data should be
accessible, freely used at no cost and can be shared and built upon by anyone.
The open data policy also requires that the data be used anywhere and for any
purpose without restrictions from copyright, patent or other control mechanism
and must also be expressly excluded by the provisions of the laws of Nigeria.
This requires making the data convenient, modifiable in open format, easily
retrievable, indexed, and well organized. The open data policy also represents
the framework for the implementation of the global drive for use of open data
to pursue reforms, enthrone transparency and accountability especially in the
extractive sector of the Nigerian economy. The open data policy is expected not
only to create a solid foundation for open data disclosures in the extractive
sector, but has the potential for implementation in other sectors of the
economy. NEITI therefore appeals to the media, civil society, parliamentarians
and citizens to avail themselves of the two policy documents and use them as
tools for public education, information dissemination and enlightenment on
governance issues in the extractive industry in Nigeria.

Transparency and access to that information under these initiatives will also
ensure that tax authorities are better equipped to fulfil theirmonitoring
obligations. It will thus help prevent tax evasion and tax fraud.

NOTE: Recently the FIRS provided amnesty window for tax evaders in Nigeria.
It is a way of asking tax defaulting company to come out and tell the truth
about its tax affairs and FIRS will be lenient in dealing with the company on
the issue.



ISSUE 3

 The European Commission came out with a proposal on public Country By Country
Reporting (pCBCR), according to which any Multinational Corporation (MNC) active in the
EU single market and with a turnover in excess of €750 million will be required to disclose
publicly the income tax they pay within the EU, the number of employees, the turnover
on a country by country basis. In addition, they would be asked to disclose the same
information on the business conducted outside as aggregated data (= one single amount
for all the activities conducted outside the EU).

QUESTION: How do you evaluate such a measure from developing countries
perspective?

ANSWER TO QUESTION 3

ISSUE 3

1) High Reporting Threshold:

Only few MNEs in developing countries reports turnover of €750 million.
This threshold needs to be lowered so as to capture more MNEs with
operations in developing economies.

2) Fewer MNEs have their Global Ultimate Owner (GUO) / Ultimate Parent Company
(UPC) in Developing countries:

This thus implies that only few country by country reporting (CbCRs) will
be submitted in Developing Economies. Also, due to high mobility of
businesses, most MNEs are beginning to restructure their operations in
such a way that GUOs are located in tax havens.

3) Requires a wide network of EOI Agreements:

In view of the fact that GUOs/UPCs of MNEs are domiciled outside the
developing economies, it is therefore required that Tax Authorities of
Developing economies have a wide network of Exchange of Information
(EOI) agreements.
As a prerequisite for an automatic exchange of the EOI Agreements, the
two tax authorities involved must be parties to Multilateral Competent
Authorities Agreements (MCAA) or a bilateral agreement for automatic
exchange of Country by Country reporting (i.e. the principal mechanism).
a) Confidentiality clause may prevent countries from availing other
tax authorities the CbCR submitted to their jurisdiction

Most developing countries may not be able to access the CbCR because
of the rigorous conditions required for automatic exchange of



information or the non-existence of tax agreements which serves as legal
basis for the exchange of confidential tax information.

4) Non-Inclusion of certain Financial Information:

The template excludes the reporting of certain financial information such
as Cost, intercompany interest, royalties, and other payments. Evenwhen
countries adopt their country specific templates, it may not be suitable
for the use of some other countries especially developing countries where
there is dearth of Capacity. Thus for the template to be helpful to
developing countries, it must be expanded to contain relevant related
parties transactions (payments); these when included would serve as an
important tool for counteracting BEPS in developing countries.

5) Reporting Currencies & Accounting Standards:

Most countries maintain sovereignty over tax matters, hence most CbCRs
are likely to be prepared using the accounting standards and currencies
of the Countries where they are to be filed consequently posing a
challenge of its use in other countries. There is also fear of inconsistencies
in accounting treatments in subsequent years.



ISSUE 4

Unfair tax treaties often restrict tax rights of developing countries,

QUESTION: a). How is it possible to raise awareness among governments on the
necessity to renegotiate those treaties?

b). Why do developing countries sign unfavourable tax treaties that take away their
taxation powers?

c). The European Parliament has asked for an impact assessment of EU and Member
States tax policies on developing countries, following the spill-over analysis carried
out by some Member States. To what extent such analysis could be of relevance for
developing countries?

ANSWER TO QUESTION 4

When a business from one jurisdiction invests in another, the question then
arises as to which jurisdiction gets to tax which bits of the income that the
investment generates. So countries sign Double Tax Treaties or Double Tax
Agreements (DTAs) with each other that sort out these and other questions. A
key aim is to prevent the same income getting taxed twice: so-called ‘double
taxation’.
Three main concerns stand out here are;
First, underlying the system of international tax treaties has been an overriding
focus on preventing ‘double taxation’ – but this has, in practice, led to a world
of widespread double non-taxation – that is, where income effectively gets
taxed nowhere.
Second, should it be the jurisdiction that is the source of that income (i.e. the
one that hosts the inward investment) which taxes the income, or the
jurisdiction where the investor is resident: the capital-exporting country?
DTAs generally tend to follow two models. The first, dominant model
is overseen by the OECD, a club of rich countries. This model is generally more
favourable to rich countries, where most multinationals are resident. The
second is the UNmodel, which gives somewhat greater taxing rights to “source”
countries, typically developing countries receiving inward investment, but only
up to a point: the UN has unfortunately been pressured by OECD countries to
modify its model in their favour.
A third is question is: how does enough information get exchanged under the
agreements to allow tax authorities to get the information they need? DTAs
contain protocols for information exchange, but there is another class of tax



treaties too: Tax Information Exchange Agreements (TIEAs). These are narrower
in scope and concern only information exchange. Generally, countries ought
only to sign TIEAs, not DTAs with tax havens, unless they want to see their tax
dollars leak offshore through treaty abuses.
Tax treaties restrict the right of states to tax foreign investors and foreign-
owned companies. The idea is to encourage international investment between
the countries concerned, but since developing countries are generally only
importers of capital, the relationship is unequal.

In many cases, treaties also do not provide an adequate basis for a adequate tax
information exchange between developing and developed countries, and in
particular with secrecy jurisdictions. Some, such as Switzerland, have forced
developing countries into making large tax concessions in their treaties, in
exchange for (often minimal) information exchange.

In addition, multinationals usually channel investments through intermediary
companies formed in convenient jurisdictions so they can take advantage of
`treaty-shopping’, which helps them structure low-tax (or zero-tax) pathways
through the international tax system. Some countries deliberately facilitate
these pathways by setting themselves up as `conduit’ countries. They do this
principally by signing many treaties favourable to multinationals, and also
passing laws that encourage the formation of ‘holding companies’ or
‘international business corporations’. Common conduit countries include
Luxembourg, the Netherlands, Switzerland, and Mauritius.

OECD nations have inserted various anti-abuse clauses into their treaties with
such countries, but developing countries generally have not: however some are
now beginning to challenge OECD model treaties, partly due to pressure from
tax justice activists.

The OECD has also produced a report with recommendations on anti-abuse
measures, under its so-called “Base Erosion and Profit Shifting (BEPS)”
programme, its flagship global project to tackle multinational tax abuses. There
has been some progress, but far too little, in our view. We believe developing
countries should suspend any new tax treaty negotiations until the current
reforms ensure that multinationals can be taxed `where economic activities take
place and value is created’ as called for by the G20 world leaders in the St
Petersburg Tax Declaration of 2013.

Note; IN VIEW OF THE FACT THAT THE BEPS PROJECTS IS ALSO NOT FAVOURABLE TO
DEVELOPING COUNTRIES, THE DEVELOPING COUNTRIES CAN COME TOGETHER TO FORM A
COMMON APPROACH ON THE MATTER.



ISSUE 5

 The fiscal treatment of mining investment varies widely across developing countries, and
arrangements are often ad hoc and not very transparent.

QUESTION: How relevant is the potential for corruption and lower share of revenue
in this sector?

ANSWER TO QUESTION 5

Some of the mining contracts are secretly negotiated and signed. This lack of
transparency fuels corruption. The result is the host country gets little reward
the exploitation of their mineral resources while the mining multinationals and
their cronies reap the greater benefit. Today many mineral rich countries are
impoverished and the outcomes are internal strife and civil wars. Some of the
agreements are loaded with fiscal incentives that keep most of the benefits in
the hand of multinational mining countries. Zambia and DRC are examples of
countries with very unfavourable mining deals.

ISSUE 6

 The Commission has re-launched the Common Consolidate Corporate Tax Base, to
harmonise the rules around how multinational corporations are taxed across the
European Union and to switch from OECD tax rules to a unitary approach.

QUESTION: Howmuch this measure would be relevant for developing countries,
given that they are usually victims of MNCs using EU Member States special tax
advantages?

ANSWER TO QUESTION 6

The Unitary taxation system will quite useful to developing countries. Under
a Unitary tax system, the profits of the various branches of an enterprise or the
various corporations of a group are calculated as if the entire group is a unity. a
formula is used to apportion the net income of the whole group to the various
parts of the group. It should be complemented with Public Combined and
Country by Country Report which should be made available to every tax
authority of any country where the company does business and not just to the
parent company’s home tax authority under the present OECD rules.

First, any company with a business presence in more than one country should
be required to submit a Public Combined and Country by Country Report
(CaCbCR ) to each tax authority. This should include: (i) consolidated worldwide



accounts for the firm as a whole, taking out all internal transfers; (ii) details of
all the entities forming the corporate group and their relationships, as well as of
transactions between them; and (iii) data on its physical assets and employees
(by physical location), sales (by destination), and actual taxes paid, in each
country.

MNCs located in EU member states have used various special tax advantages
available in the EU to erode the tax bases and hence shift profits of their
subsidiaries located in Africa. The introduction of Common Consolidated
corporate Tax Base (CCCTB) and unitary approach will in no small measure help
African countries to:

1. To repatriate billions of dollars shifted to EU member states

2. Protect the tax base of subsidiaries of MNCs previously eroded

3. Reduce cost of compliance for subsidiaries companies in Africa.

4. It would significantly help to combat tax avoidance in the Africa.

5. It would significantly improve the business environment in the Single
Market should integration be achieved at the AU level.

Note however, that developing countries will benefit more from CC(C) TB
without consolidation. This was affirmed by Francis Weyzig of Oxfam Novib. It
will eliminate the double Irish, patent boxes, and Dutch hybrid structures and
other tax avoidance schemes prevalent in Africa by MNCs.



ISSUE7

 QUESTION: On the OECD Common Reporting Standard (CRS) and AIE: is it useful for
developing countries?

ANSWER TO QUESTION 7

The answer is yes with the following difficulties.
The first difficulty is that AEOI as developed by the OECD requires full reciprocity
from any country interested in receiving information. This means that any
country wanting to receive information must also be able to provide the same
quality information in return. This immediately blocks many developing
countries from participating because the systems required by national tax
authorities to provide such information are substantial. It has been consistently
argued for there to be a grace period which would allow developing countries
to receive information while they improve their systems.

However, even for countries able to reciprocate, there are obstacles.

Countries need to be party to an international legal agreement for exchanging
information automatically. In addition to this, an extra agreement, called
“Competent Authority Agreement” (CAA) has to be signed. There are two
approaches, a multilateral agreement CAA (MCAA) where all parties sign up to
the same agreement, which eventually allows for a widespread exchange of
information, or a bi-lateral agreement, which only exists between two countries.
This is however the right step in the right direction.



ISSUE 8

 QUESTION: Could youmention onemeasure the EU should implement that you consider
essential to effectively help developing countries tackling tax dodging?

ANSWER TO QUESTION 8

How are developing countries affected by tax dodging? Tax dodging i.e.
dodging the payment of tax is a major problem for developing countries.

Tax dodging thus erodes the revenue base of developing countries,
depriving them of the tax contributions they need to meet the needs and
rights of their people. An adequate revenue base allows countries to fund
their own development, paying for essential services like schools and
hospitals, and infrastructure such as roads and electricity. A bigger tax
base would eventually make developing countries less dependent on
foreign aid. Finding ways of preventing tax dodging is therefore a key
development issue and should be treated as such in international fora
where tax rules are negotiated, as well as at international fora where
development and human rights are discussed.

The harmful effect of tax dodging has been recognized by international
experts and research by some affected countries. For example:

 The OECD Secretary General has said that developing countries lose up
to three times the global aid budget to tax havens.

 Global accountancy firm PricewaterhouseCoopers (PWC) estimates
that developing countries could increase corporate tax revenues from
multinational companies by over 40% by tackling transfer mispricing.

 Zambia estimates that it is losing US$2bn a year in tax revenues due to tax
avoidance.

WHAT EU CAN DO FOR DEVELOPING COUNTRIES ON THIS
ISSUE

 The EU can most importantly help developing countries to amend its laws to
be in line with international best practice.

 Help in capacity building of tax officials of developing countries

 Reduce the difficulties in getting information from developed countries on
transaction of their countries’ companies in relation to businesses carried out
in developing countries.
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Citation of Mallam Nuhu Ribadu

Nuhu Ribadu was born in Yola, Adamawa State, on November 21, 1960. Ribadu attended
Aliyu Mustapha Primary School, Yola from 1966 to 1973 and Yelwa Government
Secondary School, Yola from 1973-1977. Between 1978 and 1980, he was at the College of
Preliminary Studies, CPS, Yola, for his A-level studies. In 1980, he gained admission to
study law at Ahmadu Bello University, Zaria, graduating in 1983. He graduated from the
Nigerian Law School and was called to the bar in 1984. He joined the Police immediately
after his national service.

Ribadu holds an LLM degree with emphasis on the jurisprudence of corruption in
Nigeria from the Ahmadu Bello University, Zaria. In 2008, he was at the Harvard
Business School where he did a program in the strategic management of law enforcement
agencies.

The name Nuhu Ribadu has become a household name in Nigeria and beyond on account
of his glorious public service record and personal integrity. A trained lawyer and fearless
crime fighter, Ribadu has carved a niche for himself as someone who is patriotic,
passionate, honest, courageous and compassionate.

He is the pioneer Executive Chairman of Economic and Financial Crimes Commission
(EFCC), the government commission tasked with countering corruption and fraud which
he literally transformed into one of the most effective and renowned anti-graft agencies
in modern history. Yet, his major tribute to anti-corruption crusade was his selflessness,
resilience and exemplary conduct in his spirited fight against the cankerworm.
With uncommon commitment and dedication to duty, Ribadu worked assiduously to
clean the Aegean stable created by grafts and frauds.
He courageously brought to book hundreds of fraudsters, scores of high profile looters
and economic saboteurs in spite of temptation, booby traps and threats to life. In three
years, the EFCC under his leadership built the now most celebrated Crimes Training and
Research Institute in the West African region. The agency also recorded over 200 criminal
convictions under his leadership.

In acknowledgement of these rare achievements, Ribadu was promoted to the rank of
Assistant Inspector General of Police (AIG), in March 2007. The African Union put him
on its advisory board on anti-corruption matters; and he was invited to join the advisory
board of the friends of the World Bank/UNODC initiative on stolen asset recovery.
Ribadu is a recipient of several awards as a police officer, prosecutor and Chairman of

EFCC. He received the Inspector General of Police Awards in 1997, 1998 and 2000, and
the Special Commendation of Mr. President in 2005, for the successful prosecution of
several advanced fee fraud, banking fraud and sundry economic crime cases. He was also
specially commended by the Accountant General of the Federation for successfully
prosecuting some corrupt public servants in 1999.

Since 2004, notable newspapers and magazines in Nigeria have repeatedly voted Ribadu



as Man of the Year, in recognition of his outstanding achievements as a committed
crusader against corruption and other related crimes.

In 2008, Ribadu completed the senior executive course of the Nigeria Institute of Policy
and Strategic Studies where he was conferred with the Membership of the National
Institute, MNI. In June 2010, Ribadu was awarded the Doctor of Laws (honoris causa) by
Babcock University, Ogun State, in recognition of his "resolute courage" as well as his
"fierce stance against corruption in the face of sponsored disgrace and certain death that
has resulted into positive changes and global acclaim hitherto considered impossible".

In 2012, Ribadu accepted to head an inquest into government’s revenue from the oil
sector, an assignment he handled with his characteristic passion and dexterity, turning in
a report that has since become reference point on reforming the Nigeria’s oil industry.
In a quest for higher call to service, Ribadu has since 2010 being involved in active politics.
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