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1. Introduction	

Good	afternoon	honoured	Committee	Chairs,	Vice-Chairs,	and	Members.	My	name	is	Marco	Piredda.	

I	am	Vice	President	of	Government	Affairs	with	Eni.	I	am	appearing	before	the	Committees	today	on	

behalf	of	 the	Ad-Hoc	 Industry	Natural	Resource	Management	Group	 --	or	 “Group”	as	 it	 is	 typically	

called	in	short	form.	Eni	--	a	large	and	diverse	energy	company	with	revenue	in	excess	of	90	billion	

EUR,	operating	in	16	Member	States	of	the	European	Union	--	is	a	member	company	of	the	Ad-Hoc	

Industry	 Natural	 Resource	 Management	 Group.	 The	 Group’s	 Executive	 Director	 is	 unable	 to	 be	

present	here	today	due	to	an	unavoidable	scheduling	conflict	but	she	will	be	pleased	to	respond	to	

any	needed	follow	up	related	to	this	statement.	

Our	statement	covers	the	following:	(1)	Some	background	on	the	Ad-Hoc	Industry	Natural	Resource	

Management	Group	–	what	 it	 is,	 its	history,	what	 it	 does,	how	 it	works;	 (2)	A	quick	 review	of	 the	

Group’s	long	time	engagement	relative	to	the	policy	and	the	practice	of	the	Environmental	Liability	

Directive	or	“ELD”	as	we	mainly	refer	to	 it;	 (3)	Highlights	of	 the	Group’s	extensive	activities	on	the	

Environmental	Liability	Directive	from	2004	to	date	including	seminars,	documents,	operator	surveys,	

ongoing	communications	with	 the	Commission	and	others	and	more;	 (4)	Highlights	of	 the	some	of	

the	Group’s	currently	ongoing	ELD-related	activities;	(5)	The	Group’s	views	concerning	how	the	ELD	is	
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working;	(6)	Some	thoughts	on	the	way	forward;	and	finally,	(7)	Some	closing	remarks	and	point	of	

contact	for	any	needed	follow	up	related	to	this	Statement.		

Given	the	time	limitation	of	my	testimony	today,	I	will	of	course	only	be	highlighting	a	few	key	points	

in	each	of	the	above-mentioned	areas.		

The	Group	very	much	appreciates	the	opportunity	to	provide	this	statement	and	appear	before	you	

today.	 The	 Group	 has	 been	 working	 on	 the	 practical	 effects	 of	 the	 ELD’s	 implementation	 on	 the	

operator	community	since	its	beginning.	In	our	work,	we	have	interfaced	with	multiple	stakeholders	

including	 the	European	Commission,	notably	DG	Environment,	many	Member	States,	business	and	

industry	 associations,	 and	 others.	 We	 are	 proud	 of	 our	 record	 on	 the	 ELD	 and	 we	 are	 uniquely	

positioned	worldwide	on	the	matter	of	environmental	liability	regimes	and	how	they	can	best	work	

in	actual	practice	for	government,	for	operators,	and	for	the	general	public.		

It	 is	 our	 view	 that	 the	 ELD	 is	 thus	 far	 “working”	 –	 that	 is	 to	 say	 that	 it	 is	 achieving	 the	objectives	

intended	--	but	we	must	give	the	ELD	more	time	so	that	we	can	collectively	develop	a	larger	body	of	

knowledge	through	actual	case	examples	in	order	to	evaluate	what	is	needed	to	further	facilitate	its	

success.	We	reject	the	concept	of	a	patchwork	of	implementation	or	too	few	cases	as	an	indicator	of	

success	as	all	Member	States	must	comply	with	the	ELD	though	certainly	the	way	each	Member	State	

does	this	will	vary	depending	on	the	backdrop	of	relevant	laws	present	in	a	Member	State	and	other	

factors.	 Moreover,	 the	 ELD	 is	 predicated	 on	 prevention	 and	 this	 is	 where	 much	 of	 the	 operator	

community’s	 efforts	 rest	 in	 addition	 to	 readiness	 if	 an	 incident	were	 to	 arise.	 The	 Commission,	 it	

seems	to	us,	notably	with	its	very	recent	release	of	the	Multi-Annual	ELD	Work	Programme	(MAWP)	

and	 related	 activities,	 is	working	 hard	 to	 achieve	 a	 positive	 continued	 implementation	 of	 the	 ELD	

across	Europe.	There	has	been	much	work	undertaken	already	and	there	is	much	work	ongoing	and	

planned	too	as	this	Statement	will	attest.	

2. About	the	Ad-Hoc	Industry	Natural	Resource	Management	Group		

The	 Ad-Hoc	 Industry	 Natural	 Resource	 Management	 Group	 (“Group”),	 was	 established	 in	 1988,	

initially	 for	 the	 purpose	 of	 ensuring	 sound	 policies	 under	 US	 natural	 resource	 damage	 laws.	 The	

Group’s	purview	 later	expanded	 to	Europe	and	 is	now	worldwide.	 It	 is	 comprised	of	multinational	

industrial	companies	representing	all	industry	sectors,	mainly	headquartered	in	Europe	or	the	United	

States.	 The	 Group’s	 original	 founders	 included:	 GE,	 3M,	 Phelps	 Dodge	 (now	 Freeport	 McMoRan	

Copper	&	Gold);	United	States	Steel,	ARCO	(now	BP);	and	Asarco.	Our	core	group	of	members	has	

grown	over	the	years	and	many	the	world’s	largest	companies	in	every	key	sector	have	participated	
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in	the	Group.	The	Group	also	has	an	Affiliates	programme	comprised	of	private	sector	legal,	technical	

and	economic	experts.		

The	Group	 is	 focused	on	the	 interface	between	 industrial,	energy	and	transportation	activities	and	

natural	 resources.	 Since	 the	 EU	 Environmental	 Liability	 Directive	 (ELD)	 was	 enacted	 in	 2004,	 the	

Group	has	worked	extensively	to	foster	its	reasonable,	balanced	and	predictable	implementation.	In	

this	role,	the	Group	has	served	as	a	resource	to	the	broad	industrial	community	and	it	has	facilitated	

communication	exchange	within	 industry	 as	well	 as	 between	 industry	 and	 government	 authorities	

and	other	practitioners.	 It	has	prepared	numerous	documents	on	 the	ELD,	 including	guidelines	 for	

best	practices	and	it	has	convened	numerous	multi-stakeholder	meetings,	workshops	and	seminars	

on	the	ELD	in	Brussels	–	and	we	are	proud	to	say	that	in	the	course	of	our	work,	representatives	of	

more	than	15	Member	States	have	attended	our	various	programmes,	some	multiple	times.	

3. Group’s	Engagement	relative	to	the	ELD			

The	Group	has	been	engaged	with	the	Commission	since	the	ELD	was	passed	in	2004.	The	Group	has	

provided	operator	update	presentations,	on	an	invited	basis	when	warranted	by	new	information,	at	

several	 Commission	Member	 State	 Government	 Expert	Meetings.	 The	 Group’s	 Executive	 Director,	

Barbara	Goldsmith,	has	participated	 in	 and	presented	during	each	of	 the	Commission’s	 Sponsored	

Multi-Stakeholder	 ELD	Workshops	 and	 Conferences.	 At	 the	 request	 of	 the	 Commission	 and/or	 its	

outside	contractors,	the	Group	has	provided	comments	and	input	on	expert	reports	on	specific	ELD	

topics,	including	implementation	effectiveness	of	the	ELD	and	related	financial	security	issues,	as	well	

as	ELD	training	and	guidance	prepared	by	the	Commission	for	operators,	competent	authorities	and	

other	stakeholders.	In	2011,	the	Group	provided	comments	on	the	European	Commission,	DG	Energy	

Public	Consultation	“Improving	Offshore	Safety,	Health	and	Environment	in	Europe”	consultation.		In	

2011,	the	Group	held	a	workshop	in	cooperation	with	DG	Environment	and	DG	Energy	related	to	the	

Deepwater	Horizon	incident	in	order	to	share	relevant	experience	with	the	European	Community.		

Some	other	 involvements	 are	 documented	 here	which	 I	will	 not	 address	 at	 this	 time	 due	 to	 time	

constraints,	including:	Presentations	at	Member	State	Experts	Meetings	and	Commission-sponsored	

Multi-Stakeholder	ELD	Workshops	and	Conferences;	Comments	provided	on	the	Commission’s	ELD-

Related	Expert	Reports	and	ELD	Training	Materials;	and	Input	to	the	2011	DG	Energy	Consultation	on	

Offshore	Safety,	Health	and	Environment	involving	ELD-related	issues.	

Presentations	at	Member	State	Government	Experts	Meeting	
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Since	 2006,	 the	 Group’s	 Executive	 Director,	 Barbara	 Goldsmith,	 has	 been	 invited,	 on	 several	

occasions,	by	the	Commission	to	present	to	the	Member	State	Experts.		The	presentations	provided	

to	 the	Member	States	Experts	are	 intended	to	continue	 the	open	dialogue	and	exchange	between	

the	government	authority	and	operator	communities.	Written	updates	have	also	been	provided	to	

the	 Member	 State	 Experts	 at	 times	 in	 an	 effort	 to	 keep	 them	 apprised	 of	 numerous	 activities	

undertaken	and	documents	prepared	by	the	Group	to	promote,	educate	and	help	improve	the	ELD	

practice	arena.		

Presentation	and	Presentations	during	Commission	Sponsored	Multi-Stakeholder	ELD	Workshops	

and	Conferences	

The	 Group’s	 Executive	 Director,	 Barbara	 Goldsmith	 and	 a	 number	 of	 our	 member	 companies	

participated	in	each	of	the	three	Commission	ELD	Stakeholder	Conferences	that	have	been	convened	

since	 2011	 (in	 2011,	 2013,	 2014).	 	 Ms.	 Goldsmith	 presented	 in	 these	 conferences	 as	 follows:	 (a)	

November	2011:	Operator’s	awareness	of	ELD	-	Damage	prevention	and	remediation	by	operators;	

(b)	June	2013:	ELD	Effectiveness	Break	Out	Session;	and	(c)	November	2014:	Three	Composite	Cases	

Used	in	ELD	Training	Materials	and	Guidance	Operator	Work	Out.	

Comments	on	Expert	Reports	to	the	Commission	

In	 January	 2014,	 Barbara	Goldsmith	 provided	 responses	 to	 a	 series	 of	 guiding	 questions	 raised	 by	

BIOIS,	outside	contractor	to	the	European	Commission,	pursuant	to	its	report	on	the	Effectiveness	of	

the	ELD:	Scope	and	Exceptions.	The	questions	were	present	in	the	following	categories:	(1)	Guiding	

Questions	 on	 the	 Scope	 of	 Strict	 Liability;	 (2)	 Guiding	 questions	 on	 the	 scope	 of	 environmental	

damage;	(3)	Guiding	questions	on	the	scope	of	significance	thresholds	for	water	and	land	damage;	(4)	

Guiding	questions	on	the	use	of	permit	and	state-of-the-art	defences;	and	(5)	Guiding	Questions	on	

Nuclear	and	IMO	Exceptions.	In	general,	Ms.	Goldsmith’s	responses	indicated	that	the	current	scope	

of	strict	liability,	environmental	damage	and	significance	threshold	were	appropriate,	and	cautioned	

against	premature	changes.	It	was	further	recommended	that	the	ELD	regime	play	out	as	it	current	

exists,	as	there	did	not	appear	to	be	any	compelling	reasons	at	the	time	to	modify	and/or	change	its	

current	scope	and	application.			

Comments	on	Commission’s	ELD	Training	and	Handbook	

In	 response	 to	 a	 direct	 request	 from	 eftec,	 contractor	 to	 the	 Commission,	 the	 Group	 provided	

feedback	and	comments	on	the	draft	ELD	Training	Materials	developed	 in	2012.	 	Those	comments	

focused	on	the	following	areas:	the	target	audience	and	how	information	is	presented;	key	technical	
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and	 economic	 issues	 such	 as	 causality	 and	 significance;	 cost-effectiveness;	 and	 a	 few	 specific	

comments	on	the	draft	PowerPoint	presentations	to	be	used	in	the	training.	After	the	release	of	the	

Training	Materials	in	2013,	review	of	the	Commission’s	Training	Materials	was	again	undertaken,	this	

time	 with	 a	 focus	 on	 its	 usefulness	 to	 the	 operator	 community	 in	 the	 context	 of	 an	 ELD	 site	 or	

incident,	as	well	as	whether	and	how	these	materials	could	be	adapted	for	operator	use.			

Input	to	the	2011	DG	Energy	Consultation	on	Offshore		

The	Ad-Hoc	Industry	Natural	Resource	Management	Group	was	pleased	to	submit	comments	on	the	

European	 Commission,	 DG	 Energy	 Public	 Consultation	 “Improving	 Offshore	 Safety,	 Health	 and	

Environment	 in	 Europe”	 issued	on	16	March	2011	and	 commended	 the	European	Commission	 for	

addressing	the	issue	of	offshore	safety	relative	to	worker	health	and	safety	and	the	environment	and	

seeking	 public	 input.	 	 The	 Group	 recommended	 that	 if	 the	 Commission	 chose	 to	 establish	 an	

environmental	liability	framework	relative	to	EU	marine	waters,	it	encouraged	that	it	be	one	that	is	

“reasonable,	balanced	and	predictable”	and	reflects	sound	policy,	 law	and	methodology,	as	further	

amplified	in	the	comments	submitted.	

4. Group	Activities	to	Date	

Since	 2006,	 the	 Group’s	 ELD	 work	 has	 been	 focused	 on	 encouraging	 a	 reasonable,	 balanced	 and	

predictable	 practice	 arena	 across	 industry	 sectors	 and	Member	 States.	 Pursuant	 to	 this	 goal,	 the	

Group	 has	 convened	 a	 series	 of	 ELD	 Best	 Practices	 Seminars	 and	 other	 specialty	 workshops	 and	

meetings;	prepared	White	Papers,	Issue	Papers,	Case	Studies,	and	Best	Practices	documents	on	key	

ELD	issues;	reviewed	and	summarized	all	Member	State	ELD	Guidance	prepared	to	date	to	highlight	

commonalities	 and	 identify	 opportunities;	 issued	 three	 surveys	 of	 the	 operator	 community	 to	

identify	awareness	of	the	ELD,	financial	security	used	to	assure	against	ELD	liabilities,	experience	with	

the	 ELD	 and	 more;	 developed	 the	 EU	 ELD	 Practice	 Exchange	 website	 in	 cooperation	 with	 EU	

government	 authorities	 and	 others;	 and	 also	 maintained	 communication	 and	 when	 appropriate,	

collaborated	with,	various	key	industry/business	associations	throughout	Europe.	

Meetings	

	Since	 2007,	 the	 Group	 has	 convened	 a	 series	 of	 ELD	 Best	 Practices	 Seminars,	 involving	

representatives	 from	 the	 Commission,	 Member	 State	 Government	 Authorities,	 Operators,	

Business/Industry	 Associations,	 Financial	 Security	 organizations	 and	 law	 and	 consulting	 firms,	 in	

order	 to	 identify,	 discuss	 and	modify	 best	 legal,	 administrative,	 technical	 and	 economic	 practices	

concerning	ELD	implementation.		
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At	 the	 request	 of	 the	 Commission,	 DG	 Environment	 and	DG	 Energy,	 in	 February	 2011,	 the	Group	

convened	a	 Specialty	Briefing	 for	 the	European	Community	on	 the	Deepwater	Horizon	 Incident	 to	

review	the	Deepwater	Horizon	Incident,	with	special	emphasis	on	the	ongoing	and	planned	natural	

resource	damage	assessment	and	remediation/restoration	activities.		

	

Documentation	 	

Beginning	 in	 2009,	 the	 Group	 began	 to	 identify,	 build	 out	 and	 expand	 key	 Administrative,	 Legal,	

Technical	and	Economic	Best	Practices	relative	to	the	ongoing	implementation	of	the	ELD	–	for	the	

benefit	 of	 the	 broad	 stakeholder	 community.	 The	 resultant	 document	 briefly	 describes	 what	

constitutes	 essential	 legal,	 administrative,	 technical	 and	 economic	 principles	 in	 order	 to	 ensure	

successful	 implementation	of	cost-effective	 remediation	of	environmental	damage	pursuant	 to	 the	

ELD	and	Member	State	implementation	laws.	

In	2015,	the	Group	released	its	latest	version	of	the	seminal	document,	“Implementation	of	the	EU	

Environmental	Liability	Directive:	Summary	of	Guiding	Principles	and	Recommended	Best	Practices”,	

which	was	expanded	and	refined	via	a	series	of	ELD	Best	Practices	Seminars	convened	by	the	Ad-Hoc	

Industry	Natural	Resource	Management	Group	since	2007,	 involving	 industrial	company	operators,	

representatives	from	the	European	Commission	and	Member	States	will	participate	as	well	as	invited	

experts	in	law,	science,	economics	and	other	disciplines.	

In	 2014,	 the	Group	 reissued	 its	 “White	 Paper:	 The	 EU	 Environmental	 Liability	Directive	 –	 Practical	

Suggestions	 to	 Ensure	 Sound	 Implementation”,	which	highlights	 current	 considerations	 concerning	

implementation	of	the	ELD	in	today’s	context,	as	well	as	opportunities	to	promote	a	reasonable,	

balanced	and	predictable	regime	throughout	the	EU.	

In	December	2012,	the	Group	released	its	“White	Paper:	Environmental	Liability	Funds	in	the	Context	

of	the	EU	Environmental	Liability	Directive”.	The	White	Paper	discusses	fundamental	policy	and	legal	

issues	associated	with	environmental	liability	funds,	including	the	key	issues	with	respect	to	the	need	

for	and	justification	of	a	fund,	in	the	context	of	the	ELD.	

Prior	to	the	implementation	of	the	ELD	in	Member	States,	the	Group	prepared	a	set	of	internal	Issue	

Papers	for	industry	on	some	of	the	key	issues	inherent	in	the	Directive	and	would	most	likely	impact	

the	 operator	 community,	 including	 national	 Member	 State	 environment	 liability	 systems	 and	

implementation	 issues	 under	 the	 ELD;	 defences	 and	 exceptions;	 the	 operator	 definition;	 and	

assessment	and	remediation	of	damages	habitats	and	species,	water	and	land.		
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The	 Group’s	 Industry	 Case	 Studies:	 An	 Examination	 of	 European	 Union	 Environmental	 Liability	

Directive	 in	 Practice	 and	 Options	 Available	 to	 Member	 States	 was	 prepared	 in	 2007	 and	 later	

amended	 in	2009.	The	document	presents	four	main	cases	(designated	as	Explosion	and	Fire;	Tank	

Failure;	 Rail	 Car;	 and	 Oil	 Spill)	 under	 the	 requirements	 of	 the	 ELD.	 A	 number	 of	 scenarios	 were	

identified	 in	 relationship	 to	 each	 of	 the	 four	 main	 cases	 in	 order	 to	 ensure	 that	 a	 sufficiently	

complete	 and	 realistic	 set	 of	 cases/scenarios	 were	 presented.	 Taken	 together,	 the	 case	 studies	

demonstrated	that	legal	and	technical	practice	under	the	Environmental	Liability	Directive	is	likely	to	

be	complex	and	that,	competent	authorities	and	potentially	affected	 industrial	parties	will	need	to	

carefully	assess	site-specific	circumstances	in	order	to	correctly	interpret	the	applicability	of	the	ELD,	

identify	the	resources	affected	and	the	services	lost,	and	determine	the	actions	necessary	to	restore	

the	affected	resources.	The	case	studies	represented	a	seminal	move	forward	at	the	time	in	creating	

a	 body	 of	 documentation	 that	 looked	 at	 practical	 issues	 related	 to	 the	 ELD’s	 implementation	 at	

different	types	of	sites	and	enabled	discussion	across	multiple	stakeholder	groups	and	disciplines.		

Review	of	Member	State	Guidance	

In	 2013	 and	 2014,	 the	 Group	 reviewed,	 catalogued	 and	 analyzed	 emerging	 national	 guidance	

concerning	 the	EU	ELD	 in	nine	Member	States:	The	Walloon	Region	of	Belgium,	Denmark,	Finland,	

France,	 Ireland,	 the	 Netherlands,	 Portugal,	 Spain	 and	 UK	 (all	 of	 which	 are	 available	 on	 the	

Commission’s	website).	The	purpose	of	 this	activity	was	 to	conduct	a	 review	of	 the	Member	State	

guidance	in	order	to:	(1)	catalog	the	key	issues	contained	in	each	of	the	various	guidance	documents;	

(2)	identify	key	commonalities,	divergences	and	potential	gaps	among	the	guidance;	and	(3)	examine	

the	relative	strengths	and	possible	areas	for	improvement	within	the	various	guidance	documents.	In	

addition,	a	review	of	the	guidance	was	undertaken	to	identify	those	documents	and/or	aspects	of	the	

documents	which	may	serve	as	possible	models	to	other	Member	States	that	are	in	the	process	of	or	

considering	developing	ELD	guidance	materials.		

In	2014,	an	Operator-Only	Work	Out	was	held	to	review	the	Commissions’	ELD	Training	Materials,	as	

well	 as	 specific	 Member	 State	 Guidance,	 to	 help	 determine	 the	 level	 of	 appropriateness	 and	

usefulness	 of	 the	materials	 to	 the	operator	 community	 (versus	 an	 education	 tool	 for	Government	

Authorities)	 and	 to	 “truth	 test”	 how	 easy	 and/or	 difficult	 the	 application	 of	 the	 Member	 State	

guidance	would	be	should	an	incident	occur	and	how	useful	the	guidance	is	to	operators.		

Operator	Surveys	

The	Group	has	undertaken	three	surveys	of	the	EU	operator	community	since	2010.	The	impetus	for	

the	first	survey,	completed	in	2010,	was	to	provide	input	to	the	European	Commission	pursuant	to	its	
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2010	 report	 to	 the	 European	 Parliament	 on	 the	 ELD	 and	 “…	 the	 effectiveness	 of	 the	 Directive	 in	

terms	of	actual	 remediation	of	environmental	damages,	on	the	availability	at	reasonable	costs	and	

on	conditions	of	 insurance	and	other	types	of	 financial	security	 for	the	activities	covered	by	Annex	

III”.	Results	of	 the	Group’s	 first	survey	were	referenced	 in	 the	Commission’s	Report	 transmitted	to	

Parliament	 on	 12	October	 2010.	 The	 second	 survey	 undertaken	 by	 the	Group,	 in	 2012,	 sought	 to	

obtain	updated	 information,	as	applicable,	 to	 the	2010	 survey.	The	 third	 survey,	 in	 late	2013,	was	

conducted	pursuant	to	identifying	any	additional	information	which	could	potentially	be	useful	to	the	

Commission	as	it	prepared	its	report	to	the	Parliament	and	Council	of	the	Directive.	

ELD	Practice	Exchange	Website	

This	 European	 Union	 Environmental	 Liability	 Directive	 Practice	 Exchange	 website	 –	

www.EUELDPracticeExchange.com	was	developed	in	2009	by	the	Ad-Hoc	Industry	Natural	Resource	

Management	Group,	in	cooperation	with	EU	Government	Authorities	and	others,	in	order	to	provide	

readily	 accessible	 resource	 information	 and	 facilitate	 communication	 among	 diverse	 practitioners	

working	on	the	ELD	and	related	legal,	scientific	and	economic	practice	issues.	The	website	is	intended	

for	 use	 by	 diverse	 practitioners	 engaged	 in	 implementation	 of	 the	 European	 Union	 (EU)	

Environmental	 Liability	Directive	 (ELD)	 and	 related	matters	 --	 including	 the	 European	 Commission,	

Member	 State	 authorities,	 industrial	 companies	 and	 associations,	 professional	 organizations,	 Non-

Governmental	Organizations,	academics	and	practicing	attorneys,	scientists,	economics	and	others	--	

and	we	invite	contributions	to	this	website.	

5. Current	Group	ELD-related	Activities	

In	 an	effort	 to	 facilitate	 the	 reasonable,	 balanced	and	predictable	 implementation	of	 the	 ELD,	 the	

Group	continues	its	ongoing	work	to:	(a)	monitor	and	track	ELD	cases,	sites,	document	and	articles	in	

an	 effort	 to	 build	 out	 its	 Case/Site	 Database;	 (b)	 identify	 and/or	 update	 documents	 and	 other	

resources	to	help	operators	and	others	understand	the	ELD;	(c)	track	and	review	ELD	Guidance;	(c)	

identify	 relevant	 expertise	 in	 the	 practitioner	 community;	 (d)	 convene	 meetings,	 workshops	 and	

seminars;	 (e)	 maintain	 the	 ELD	 Practice	 Exchange	 Website	 (www.ELDPracticeExchange.com);	 (f)	

facilitate	 ELD	 training	 for	 interested	 operators	 and	 business/industry	 associations;	 and	 (g)	 more.	

Other	 activities	 include	 developing	 Advisories	 for	 Industry	 on	 specific	 ELD	 topics,	 including	 the	

determining	 the	 applicability	 and	 scope	 of	 the	 ELD;	 defining	 baseline;	 exceptions	 and	 defences;	

determining	 primary,	 compensatory	 and	 complementary	 restoration;	 defining	 significant	

environmental	damage;	and	other	issues.		
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This	October,	the	Group	will	convene	its	8th	ELD	Best	Practices	Seminar	in	Brussels,	specifically	timed	

to	 coincide	 with	 the	 expected	 timeframe	 of	 the	 Commission’s	 next	 Stakeholder	 Conference	 and	

aimed	at	examining	the	unique	resources	and	needs	of	 the	operator	community.	 	 	 In	addition,	 the	

Group	will	issue	its	next	ELD	survey	of	operators	when	this	would	be	of	most	use	–	certainly	before	

the	next	REFIT	evaluation	and/or	sometime	sooner	as	warranted	to	ferret	out	specific	information.			

As	desired	by	any	individual	Member	State	Expert,	the	Group	has	offered	to	facilitate	communication	

and	 practice	 exchange	 between	 Government	 authorities	 and	 the	 industrial	 community	 on	 ELD-

related	 issues.	We	may	have	 left	some	 items	out	here,	but	 the	 intent	 is	 to	convey	to	the	JURI	and	

ENVI	Committees	and	others	assembled	here	today	that	a	lot	of	work	is	going	on	–	some	visible	and	

some	less	so	to	further	educate	operators	on	the	ELD	and	to	make	the	ELD	work	well	in	practice	and	

to	engage	in	necessary	practice	exchange	in	order	to	render	it	so.	As	appropriate,	we	will	collaborate	

with	others	within	the	operator	community	and	otherwise	on	some	of	the	above	activities.		

6. Group	Thoughts	on	the	Current	Effectiveness	of	the	ELD	

The	Group	has	and	continues	to	take	the	position	that	the	ELD,	as	 it	currently	exists	and	has	been	

implemented	 throughout	 the	 EU,	 is	 suitable	 and	 appropriate	 given	 the	 intent	 of	 the	 Directive	 to	

prevent	and	address	as	needed	incidents	of	environmental	damage	and	the	presence	of	many	other	

EU	Directives,	conventions	and	Member	State	specific	laws.		

A	review	of	the	results	from	the	Group’s	operator	surveys,	has	consistently	shown	the	following:	(1)	

The	 larger	 companies	 (more	 than	250	employees)	are	aware	of	 the	ELD	and	 its	 current	 scope	and	

applicability;	 (2)	 Many	 operators	 have	 undertaken	 a	 systematic	 assessment	 of	 its	 operations	 in	

individual	Member	States	and/or	EU-wide	in	an	effort	to	determine	potential	liability	under	the	ELD;	

(3)	Most	operators	who	responded	to	the	surveys	believe	that	the	current	scope	of	activities	listed	in	

Annex	III	 is	appropriate;	(4)	Nearly	all	of	the	responding	operators	indicated	that	they	did	not	think	

implementation	of	an	EU-wide	 financial	 security	 requirement	 is	necessary;	and	 (5)	Most	operators	

think	that	the	optional	defences	are	important	and	do	not	in	any	way	allow	operators	to	circumvent	

liability.	In	fact,	it	is	likely	that	the	converse	is	true	—	namely	that	the	optional	defences	can	act	as	an	

incentive	 for	 good	 operations	 or	 create	 competitiveness	 among	 Member	 States	 and	 as	 such,	

requiring	that	the	defences	be	available	in	all	Member	States	might	be	a	future	goal.	

We	recommend	continued	work	by	the	Commission	and	Member	States	per	the	Commission’s	Multi-

Annual	ELD	Work	Programme	(MAWP)	and	otherwise.	This	is	especially	needed	to	focus	in	on	issues	

that	require	more	direct	experience	to	ascertain	how	they	are	working	and/or	any	gaps.	For	example,	

the	 scope	 of	 strict	 liability	 is	 viewed	 to	 be	 sufficient	 and	 needs	 to	 be	 carefully	 evaluated	 in	 the	
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context	of	other	policies	and	laws	that	are	already	in	force.	Environmental	damage,	as	defined	under	

the	ELD,	appears	to	be	adequate	and	is	working	effectively.	Similarly,	the	so-called	optional	defences	

should	 be	 maintained	 and	 ideally	 harmonised	 at	 EU	 level.	 Relative	 to	 financial	 security,	 the	

government’s	 first	 and	 foremost	 responsibility	 should	 be	 to	 promote	 the	 predictability	 of	

environmental	 liability	 risk,	 ensure	 that	 the	 ELD	 regimes	 are	 balanced	 and	 reasonable,	 and	 take	

measures	 to	avoid	excesses	and	extravagance.	Once	 this	has	been	accomplished,	 financial	 security	

may	not	be	a	big	issue	any	longer	and	financial	security	instruments,	including	insurance,	can	become	

widely	available.	

Views	on	Specific	Elements	of	the	ELD			

Following	are	our	thoughts	on	some	key	elements	of	the	ELD	including:			

Current	scope	of	strict	liability:	The	scope	of	strict	liability	under	the	ELD	works	effectively.	The	scope	

of	 strict	 liability	under	 the	Directive	 is	 limited	 to	 those	activities	which	have	 the	greatest	potential	

risk	 for	 environmental	 damage,	 including	 the	 manufacturing	 and	 use	 of	 hazardous	 substances.	

Further,	the	ELD	regime	needs	to	play	out	and	there	does	appear	to	be	any	compelling	reason	at	this	

time	to	modify	and/or	change	the	scope	of	liability.			

Scope	 of	 Annex	 III	 activities:	 The	 current	 scope	 of	 activities	 listed	 under	 Annex	 III	 of	 the	 ELD	 is	

appropriate.	 Expanding	 the	 type	 of	 activities	 which	 may	 give	 rise	 to	 claims	 under	 the	 ELD,	 for	

example	 relative	 to	 off-site	 pipeline	 transport	 of	 dangerous	 substance,	 is	 unnecessary.	 Relative	 to	

pipeline	incidents,	operators	may	be	found	subject	to	liability	under	national	civil	liability	law,	waste	

law,	and	legislation	regarding	land	and	groundwater	contamination.	Many	Member	States	have	strict	

liability	regimes	in	place	for	pipelines	for	the	transport	of	hazardous	substances	and	expanding	the	

ELD’s	scope	would	be	seen	as	duplicative	and	redundant.			

Scope	 of	 environmental	 damage:	 The	 current	 scope	 of	 environmental	 damage	 under	 the	 ELD	

(biodiversity,	water	and	 land	damage)	appears	 to	be	adequate	and	 is	working	effectively.	 The	ELD	

was	intended	to	cover	a	specific	scope	of	potential	environmental	damage,	which	generally	was	not	

already	 (or	 not	 entirely)	 addressed	 via	 individual	Member	 State	 regimes.	 The	 three	 categories	 of	

environmental	damage	(biodiversity,	water	and	land	damage)	cover	the	spectrum	of	environmental	

damage	that	the	ELD	should	address.		

Optional	 defences:	While	 there	does	not	 appear	 to	 be	 current	 data	 available	 as	 to	 how	often	 the	

permit	and	state-of-the-art	defences	are	used,	one	would	presume	that	these	are	being	used	in	any	

instance	whether	they	are	applicable.	Note,	however,	that	the	conditions	that	must	be	met	before	
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these	 defenses	 can	 be	 successfully	 invoked	 are	 very	 strict,	 and	 include	 a	 requirement	 that	 the	

operator	 show	 that	 it	 was	 not	 at	 fault	 or	 negligent	 and	 each	 of	 the	 permit	 and	 state-of-the-art	

defense	 impose	 further	 stringent	 conditions.	 	 Thus,	 these	 defenses	 are	 likely	 to	 apply	 only	 in	

exceptional	situations,	where	considerations	of	justice	require	that	the	normal	rules	are	not	applied.	

Further,	 as	 already	 noted	 here,	 the	 Operator	 community	 does	 not	 view	 either	 defence	 as	 an	

opportunity	to	avoid	liability	under	the	ELD.	Rather,	these	defenses	are	relevant	to	keeping	the	ELD	

reasonable,	balanced	and	predictable,	and	promoting	its	prevention	objective.		

Mandatory	 financial	 security:	 Attention	 should	 be	 equally	 paid	 equal	 to	 all	 financial	 security	

instruments,	 rather	 than	 focus	 mainly	 on	 insurance.	 Further,	 if	 governments	 want	 to	 promote	

financial	security,	they	should	work	on	improving	the	environmental	 liability	regimes	 implementing	

the	ELD	to	make	them	more	predictable,	balanced	and	reasonable.	Financial	security	and	insurance	

are	 secondary	 to	 and	depend	on	 the	 liability	 system	 itself.	Making	 financial	 security	 requirements	

mandatory	across	this	EU	cannot	solve	all	issues	that	may	arise	in	respect	of	funding	of	restoration	of	

environmental	damage.			

7. The	Way	Forward	

The	Commission’s	Second	Report	to	the	Parliament	and	Council,	released	in	2016,	raised	some	issues	

and	challenges	with	implementation	of	the	ELD;	however,	the	Group	agrees	with	the	Commission’s	

findings	 not	 to	 recommend	 any	 amendments	 to	 the	Directive	 at	 this	 time,	 including	 expansion	 of	

strict	 liability	 as	 delineated	 in	 Annex	 III,	 extension	 of	 Annex	 III	 to	 cover	 hydraulic	 fracturing	 and	

pipelines,	 extension	 of	 strict	 liability	 to	 cover	 all	 occupational	 activities	 which	 cause	 damage	 to	

protected	 species	 and	natural	 habitats,	 introduction	of	 a	harmonised	 financial	 security	 (insurance)	

instrument,	 or	 deletion	 of	 the	 permit	 and	 state-of-the-art	 defences.	 	 To	mitigate	 implementation	

challenges,	 including	 lack	of	ELD	case/site	data,	 lack	of	awareness	of	 the	ELD	by	stakeholders,	and	

ambiguities	in	key	concepts,	such	as	the	‘significance’	threshold,	it	is	our	view	that	the	efforts	need	to	

be	on	continuing	to	develop	the	underlying	base	of	ELD	information.	This	includes	cataloging	actual	

case/site	experience	and	lessons	learned;	understanding	how	key	concepts	(such	as	significance)	and	

the	optional	defences	are	interpreted	and	used	in	specific	instances;	continued	development	of	best	

practices	 and	 promotion	 of	 ELD	 training	 across	 the	 EU.	 The	Group	 recognizes	 that	 the	 number	 of	

identified	ELD	cases	(over	1400)	to	date	across	Europe	is	by	no	means	insignificant	and,	through	this	

experience,	the	operators	and	Competent	Authorities	alike	gain	a	better	understanding	of	what	does	

and	does	not	constitute	an	“ELD	Case”.	This	supports	the	reasoning	to	continue	to	stay	the	course,	

develop	a	more	complete	information	base	and	avoid	unnecessary	changes	to	the	Directive	itself.		
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Further,	the	Group	will	monitor	and	undertake	appropriate	actions	to	help	move	forward	the	priority	

areas	 of	 the	 Commission’s	Multi-Annual	Work	 Programme	 (MAWP)	 2017-2020	 –	 namely,	 improve	

the	 evidence	 base,	 support	 the	 implementation,	 and	 identify	 availability	 of	 financial	 security.		

Engagement	 of	 the	 broad	 operator	 community	 in	 the	 activities	 identified	 within	 MAWP	 will	 be	

encouraged	 by	 the	Group	 and	 its	multi-sector	 industrial	 company	members.	 The	Group’s	ongoing	

work,	focused	on	encouraging	a	reasonable,	balanced	and	predictable	regime,	is	expected	to	be	good	

complement	to	the	Commission’s	planned	activities	over	the	coming	years.		

Group	Support	to	Improve	the	Evidence	Base	

The	Group	has	and	continues	to	maintain	a	database	of	ELD	cases	and	sites	in	every	Member	State.	

The	Group	 has	 the	 ability	 to	 analyze	 the	 available	 information	 from	 the	 cases	 relative	 to	 site	 and	

environmental	 damage	 type,	 categories	 of	 environmental	 damage,	 the	 type	 of	 remediation	

implemented	 to	 compensate	 the	public	 and	more	 to	help	 identify	 trends	 in	 the	 types	of	 incidents	

giving	rise	to	ELD	claims	and	how	claims	are	resolved.	Further,	the	Group	will	issue	another	operator	

survey	when	 appropriate	 to	 solicit	 company	 information	 and	 experience	 relative	 to	 the	 key	 areas	

identified	 in	 the	 MAWP:	 (a)	 scope	 of	 strict	 liability;	 (b)	 scope	 of	 environmental	 damage;	 (c)	

definitions;	(d)	effects	of	the	optional	defences;	and	(e)	the	need	–	and	use	of	–	financial	security.		

Group	Assistance	relative	to	Tools	and	Measures	to	Support	Implementation	

As	 previously	 articulated,	 the	 Group	 is	 well	 positioned	 to	 convene	 and	 participate	 in	 multi-

stakeholder	 meetings,	 seminars	 and	 other	 activities	 to	 help	 educate,	 share	 and	 improve	 best	

practices	 under	 the	 ELD.	 The	 Group	 is	 also	 pleased	 to	 facilitate	 operator	 and	 practitioner	

participation	in	EU-wide	and	Member	State-specific	training	programs	and	other	resources.	Operator	

input	 and/or	 comments	 on	 ELD-related	 guidance	 may	 also	 be	 provided	 via	 the	 Group	 and	 its	

industrial	company	membership	base.		

Group	Support	to	Ensure	Sufficient	Availability	of	Financial	Security		

When	the	Group	issues	its	next	operator	survey,	we	can	include	some	questions	to	identify	the	type	

of	and	current	use	of	financial	security	instruments	concerning	the	ELD.	The	Group	will	also	continue	

its	 dialogue	 and	 practice	 exchange	 with	 the	 financial	 security	 sector,	 including	 the	 possibility	 of	

financial	security	issues	in	the	Group’s	upcoming	ELD	Best	Practices	Seminar	this	fall.		

8. Closing	

In	sum,	it	is	apparent	from	our	statement	today	and	the	catalog	of	activities	undertaken	by	the	Ad-

Hoc	 Industry	Natural	Resource	Management	Group,	directly	and	via	partnerships	with	others,	 that	
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the	operator	community	is	actively	engaged	in	the	ongoing	implementation	of	the	ELD,	particularly	in	

learning	 from	 actual	 experience	 and	 continuing	 the	 open	 dialogue	 and	 practice	 exchange	 with	

government	 authorities.	 We	 are	 fully	 aware	 there	 have	 been	 varying	 views	 on	 the	 overall	

effectiveness	and	whether	 there	 is	a	 level	playing	 field	across	Europe	and	whether	any	changes	 to	

the	Directive	are	needed	at	 this	 time;	however,	 given	our	knowledge	of	 the	practice	arena	 to	 this	

point,	the	Group	strongly	recommends	that	the	EU	community	would	be	better	served	to	focus	on	

further	cultivating	 the	effective	 implementation	of	 the	ELD	and	supporting	 the	MAWP	and	 related	

activities	rather	than	unnecessary	or	premature	changes	to	the	Directive.	In	fact,	the	time	period	to	

the	next	REFIT	evaluation	should	provide	an	adequate	time	period	to	enable	meaningful	information	

to	be	developed	in	order	to	better	assess	how	the	ELD	is	working	and	whether	any	changes	are	truly	

warranted.	Moreover,	 there	may	be	ways	to	better	shape	the	practice	without	any	changes	to	the	

text	of	the	Directive	itself.	We	look	forward	to	continued	involvement	as	we	advance	the	state	of	the	

art	together.		

If	 there	 are	questions	 concerning	my	 remarks	 today	or	 the	 full	written	 statement	provided	 to	 the	

Committees,	 the	Group’s	 Executive	Director,	 Barbara	Goldsmith,	will	 be	 the	best	 point	of	 contact.	

Additional	 information	concerning	the	Group	and	its	activities	related	to	the	ELD	can	also	be	found	

on	the	website		www.NRDonline.org.		

Thank	you	for	the	privilege	of	appearing	here	today.		

	

	

	

	

	

	

	

	

Note:	This	statement	has	not	been	reviewed	and	approved	by	the	Group’s	full	membership	and	as	

such,	 it	 should	 not	 be	 construed	 as	 representing	 the	 position	 of	 any	 of	 its	 individual	 member	

companies.	

 	


