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Guiding Principles on Business and Human Rights (2011)

 Corporations should 'act with due diligence to avoid infringing on the rights of others 
and to address adverse impacts with which they are involved'

 Principle 15: In order to meet their responsibility to respect human rights, business 

enterprises should have in place policies and processes appropriate to their size and 

circumstances, including:… (b) A human rights due-diligence process to identify, 

prevent, mitigate and account for how they address their impacts on human rights.

 Principle 17. In order to identify, prevent, mitigate and account for how they address their 

adverse human rights impacts, business enterprises should carry out human rights due 

diligence. The process should include assessing actual and potential human rights impacts, 

integrating and acting upon the findings, tracking responses, and communicating how impacts 

are addressed. Human rights due diligence:

 (a) Should cover adverse human rights impacts that the business enterprise may cause or 

contribute to through its own activities, or which may be directly linked to its operations, 

products or services by its business relationships;

 (b) Will vary in complexity with the size of the business enterprise, the risk of severe 

human rights impacts, and the nature and context of its operations;

 (c) Should be ongoing, recognizing that the human rights risks may change over time as 

the business enterprise’s operations and operating context evolve.

Due diligence obligations in global supply chains

European Parliament - 3 May 2017



Guiding Principles on Business and Human Rights (2011)

 States should « take appropriate steps to ensure the effectiveness of domestic judicial 
mechanisms when addressing business-related human rights abuses, including considering 
ways to reduce legal, practical and other relevant barriers that could lead to a denial of 
access to remedy »

 Such legal barriers can include "where claimants face a denial of justice in a host State and 
cannot access home State courts regardless of the merits of the claim »
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The position of UN human rights treaty bodies

- States parties should ‘prevent third parties from violating the right [protected under the 

International Covenant on Economic, Social and Cultural Rights] in other countries, if they 

are able to influence these third parties by way of legal or political means, in accordance with 

the Charter of the United Nations and applicable international law’ (Committee on Economic, 

Social and Cultural Rights, General Comment No. 14 (2000), The right to the highest 

attainable standard of health, para. 39; or General Comment No. 15 (2002), The right to water, 

para. 31)

- ‘States Parties should also take steps to prevent human rights contraventions abroad by 

corporations that have their main seat under their jurisdiction, without infringing the 

sovereignty or diminishing the obligations of host states under the Covenant’ (Committee on 

Economic, Social and Cultural Rights, ‘Statement on the obligations of States Parties 

regarding the corporate sector and economic, social and cultural rights’ (20 May 2011), para. 

5)

- Canada should "…take appropriate legislative or administrative measures to prevent acts of 

transnational corporations registered in Canada which negatively impact on the enjoyment of 

rights of indigenous peoples in territories outside Canada", recommending in particular that 

the State party "explore ways to hold transnational corporations registered in Canada 

accountable’ (CERD, Concluding Observations: Canada (2007), para. 17)
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The position of UN human rights treaty bodies (continued)

- “The State party is encouraged to set out clearly the expectation that all business enterprises 

domiciled in its territory and/or its jurisdiction respect human rights standards in accordance 

with the Covenant throughout their operations. It is also encourages to take appropriate 

measures to strengthen the remedies provided to protect people who have been victims of 

activities of such business enterprises operating abroad.” (Human Rights Committee, 

Concluding Observations: Germany (2012))
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SOME KEY QUESTIONS

 Are home State courts competent in transnational cases? Does the forum non 

conveniens doctrine create an obstable to filing claims before these courts?

 Do statutes of limitations allow victims to file claims many years after the facts? 

 Where the corporate actor has acted under a contract with a sovereign entity, do 

immunities shield it from liability?

 Is the applicable law (which may be the law of the forum or the lex loci delicti) 

sufficiently protective of victims’ rights?

 Do victims face obstacles as regards providing evidence of the damage inflicted, 

for instance because of the difficulty to bring witnesses forward, because of the 

lack of reliability of evidence collected in the host State, or because of the 

absence of disclosure rules in European systems (in the absence of a “discovery”

procedure)?

 Are the costs to filing a claim excessive for victims of transnational human rights 

abuses? 

 Is the structure of the corporate group, and the limited liability of the parent 

company vis-à-vis its subsidiaries or business partners, an obstacle? 
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A SUMMARY OF THE SITUATION IN THE EU

 ‘Brussels I’ Regulation : ‘persons domiciled in a Member State shall, whatever 

their nationality, be sued in the courts of that Member State’ (art. 2 § 1 of 

Council Regulation n° 44/2001 of 22 December 2000 on jurisdiction and the 

recognition and enforcement of judgments in civil and commercial matters ; 

now art. 4 § 1 of Regulation n° 1215/2012 (‘Brussels I’ Recast))

 for the purposes of the Regulation, ‘a company or other legal person or 

association of natural or legal persons is domiciled at the place where it has its: 

a) statutory seat, or b) central administration, or c) principal place of business’

(art. 60 § 1 of Regulation n° 44/2001; now art. 63 § 1 of Regulation n°
1215/2012)

 Moreover, ‘in matters relating to tort, delict or quasi-delict’, the plaintiff may 

sue ‘in the courts for the place where the harmful event occurred or may occur’

(art. 5 § 3 of ‘Brussels I’ Regulation): this may ‘cover both the place where the 

damage occurred and the place of the event giving rise to it, so that the 

defendant may be sued, at the option of the plaintiff, in the courts for either of 

those places’ (Case C-51-97, Réunion européenne SA and others, [1998] ECR I-

6511, para. 28)
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THE PRECEDENT OF LUBBE v. CAPE plc

 Alleged liability of Cape plc based on the 

negligent control by the parent company on 

the operations of its subsidiary, which it 

should have obliged to limit to a safe level the 

exposure to asbestos; claims filed by 

employees of the South African subsidiary 

who suffered from asbestosis and an asbestos-

related form of cancer.

 House of Lords judgment of 20 July 2000: the 

plaintiffs should be able to pursue the 

proceedings before the English courts, 

because returning them to the South African 

courts could lead to a denial of justice, 

because of the difficulties they would be 

facing in obtaining legal representation and 

because of the lack of experience of those 

courts in the handling of group actions
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RECENT DEVELOPMENTS

 Brussels I Regulation as the basis to establish jurisdiction over charges of 

pollution in Nigeria filed by a Nigerian citizen against the oil company Shell

(District Court of The Hague, Interim decision on jurisdiction, 30.12.2009 –

Nigerians v Shell); charges filed against a British corporation for its involvement 

in the dumping of toxic waste on the Ivory Coast (High Court of London, Interim 

judgement on jurisdiction in Yao Essaie Motto & Ors v Trafigura)
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THE COMPULSORY NATURE OF THE JURISDICTION ESTABLISHED 

BY THE “BRUSSELS I” REGULATION

 Confirmed by Case C-281/02, Owusu 2005 (judgment of 1 March 2005) 

(proceedings before the English courts against a company domiciled in the 

United Kingdom and other defendants governed by Jamaican law, following an 

accident suffered in Jamaica) 

 consistent with the wording of recital 11 in the Preamble of Regulation No. 

44/2001 ("the rules of jurisdiction must be highly predictable and founded on the 

principle that jurisdiction is generally based on the defendant’s domicile”)

 European Parliament resolution on the Commission Green Paper on Promoting a 

European framework for Corporate Social Responsibility (COM(2001) 366 (30 

June 2002): ‘Draws attention to the fact that the 1968 Brussels Convention as 

consolidated in Regulation 44/2001 enables jurisdiction within the courts of EU 

Member States for cases against companies registered or domiciled in the EU in 

respect of damage sustained in third countries; calls on the Commission to 

compile a study of the application of this extraterritoriality principle by courts in 

the Member States of the Union; calls on the Member States to incorporate this 

extraterritoriality principle in legislation’.
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THE REVISION OF THE “BRUSSELS I” REGULATION

 Green Paper on the Review of Council Regulation (EC) No. 44/2001 on 

jurisdiction and the recognition and enforcement of judgments in civil and 

commercial matters, COM(2009) 175 final of 21.4.2009 – proposed a new 

Article 26 in the recast Brussels Regulation, including a “forum necessitatis”

rule:

 Where no court of a Member State has jurisdiction under this Regulation, the 

courts of a Member State may, on an exceptional basis, hear the case if the right 

to a fair trial or the right to access to justice so requires, in particular:

 (a) if proceedings cannot reasonably be brought or conducted or would be

impossible in a third State with which the dispute is closely connected; or

 (b) if a judgment given on the claim in a third State would not be entitled to

recognition and enforcement in the Member State of the court seised under the

law of that State and such recognition and enforcement is necessary to ensure

that the rights of the claimant are satisfied;

 and the dispute has a sufficient connection with the Member State of the court 

seised.
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THE REVISION OF THE “BRUSSELS I” REGULATION (continued)

 According to the European Commission: « …the forum of necessity guarantees 

the right to a fair trial of EU claimants, which is of particular relevance for EU 

companies investing in countries with immature legal systems »

 However, Regulation (EU) No. 1215/2012 of the European Parliament and of the 

Council of 12 December 2012 on jurisdiction and the recognition and 

enforcement of judgments in civil and commercial matters (entry into force 

1.1.2015) does not include this rule

 Comp. Article 9(b) and (c) of the Dutch Code of Civil Procedure (see 

Saloum/Kuwait Airways Corp., Amsterdam Subdistrict Court, April 27, 2000 : 

Iraqi pilots who argued they would have no access to courts in Koweit; or El-

Hojouj/Unnamed Libyan Officials, The Hague District Court, 21 March 2012 (the 

« Palestinian doctor » case: 8 years imprisonment on the false accusation of 

spreading AIDS in Libya)
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THE APPLICABLE LAW

 Regulation (EC) No. 864/2007 of the European Parliament and Council of 11 

July 2007 on law applicable for non-contractual obligations ("Rome II" 

Regulation) - designates the lex loci delicti as the applicable law : civil liability 

claims shall be decided on the basis of the rules in force in the State where the 

damage occurred (Art. 4(1))

 However, two exceptions: (1) provisions of the law of the forum may apply, in 

derogation to the principle of Article 4(1), "in a situation where they are 

mandatory irrespective of the law otherwise applicable to the non-contractual 

obligation" (Art. 16) (Ex. Germany: the right to maternity leave or the right to sick 

pay are both mandatory, as would violations of core ILO standards 

(Bundesarbeitsgerichtsentscheidungen, 12.12.2001 – 5 AZR 255 / 00)).

 (2) "In assessing the conduct of the person claimed to be liable, account shall be 

taken, as a matter of fact and in so far as is appropriate, of the rules of safety and 

conduct which were in force at the place and time of the event giving rise to 

the liability" (Art. 17): where a prejudice occurs in State B as a result of the 

conduct of a company domiciled in the forum State A, the definition of the conduct 

that may be considered reasonable shall be defined in accordance with the law of 

this latter State
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CONCLUSION ON THE GENERAL FRAMEWORK

 Victims of human rights abuses by EU-based companies must be recognized 

access to courts in the EU Member State where the company is domiciled, 

even where the situation may present stronger connections with a third State

 Whereas the law applicable shall in principle be the law of the State where the 

violation occurred, this is only (i) if that law is sufficiently protective of the 

rights of the victims and (ii) it being understood that the reasonableness of the 

company’s behavior may be assessed according to the standards of the 

juridiction where it is domiciled (i.e., of the forum State)

 However, effectiveness of access to judicial remedies for victimes of 

corporate human rights abuses should be assessed based on the obstacles 

identified in the “Third Pillar” report. 

 Despite the UN Guiding Principles on Business and Human Rights, the question 

of due diligence obligations of the corporation to monitor its subsidiaries or to 

ensure compliance throughout its supply chain is still addressed at the domestic 

level, by each Member State. 
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THE QUESTION OF THE CORPORATE VEIL AND OF SUPPLY 

CHAIN LIABILITY - TWO APPROACHES
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The classic approach: complicity-
based liability

Obliges victims to prove
involvement of parent company / 
buyer in the violation
Acts of subsidiary or business 
partner can only be addressed by 
extraterritorial jurisdiction

Encourages a « hands-off » 
approach

The due diligence approach: liability
based on a failure to ensure adequate
control

Victims simply must prove the 
parent / buyer could have taken
measures to prevent the violation

No extraterritorial jurisdiction
required: parent-based jurisdiction

Encourages parent company / 
buyer to affirmatively ensure control 
(« duty of care »)



THE CLASSIC APPROACH BASED ON COMPLICITY

 The principle: the parent company or the buyer is liable once it has played 

a role in the conduct of the subsidiary or the supplier, by being actively 

involved in that conduct 

 See Connelly v. RTZ Corporation plc and Others [1997] UKHL 30; [1998] AC 

854; [1997] 4 All ER 335; [1997] 3 WLR 373 (24th July, 1997) (former 

employee for Rossing Uranium Ltd. (R.U.L.), a Namibian subsidiary of RTZ 

Corporation plc, incorporated in the UK, employed by R.U.L. in an uranium 

mine) : claim based on the allegation that ‘R.T.Z. had devised R.U.L.’s policy 

on health, safety and the environment, or alternatively had advised R.U.L. as to 

the contents of the policy’, and that R.T.Z. ‘implemented the policy and 

supervised health, safety and/or environmental protection at the mine’ (see also, 

eg, Venel v. Areva, Tribunal des affaires sociales, Melun, May 2012)
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THE DUE DILIGENCE APPROACH : IMPOSING A DUTY OF CARE

 Due diligence approach: parent company / buyer targeted for having 

insufficiently monitored the subsidiary’s behavior, or the conduct of its 

supplier / business partner, even if it has not played an active role in that 

conduct.

 See Lubbe and Others v. Cape plc, House of Lords, 20 July 2000: ‘the claim is 

made against the defendant as a parent company which, knowing …that exposure to 

asbestos was gravely injurious to health, failed to take proper steps to ensure that 

proper working practices were followed and proper safety precautions observed 

throughout the group. In this way, it is alleged, the defendant breached a duty of 

care which it owed to those working for its subsidiaries or living in the area of their 

operations (with the result that the plaintiffs thereby suffered personal injury and 

loss)’. Question is ‘…whether a parent company which is proved to exercise de 

facto control over the operations of a (foreign) subsidiary and which knows, through 

its directors, that those operations involve risks to the health of workers employed 

by the subsidiary and/or persons in the vicinity of its factory or other business 

premises, owes a duty of care to those workers and/or other persons in relation to the 

control which it exercises over and the advice which it gives to the subsidiary 

company.’
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THE GROWING CONSENSUS IN FAVOR OF THE DUE DILIGENCE 

APPROACH (I)

 Consistent with emerging consensus in international human rights law: cf. 

Guiding Principles on Business and Human Rights, endorsed in June 2011 by 

the Human Rights Council

 Consistent with recent developments in EU law: cf. the 2005 EU Forest Law 

Enforcement Governance and Trade (FLEGT) Regulation, the 2010 EU Timber 

Regulation (EUTR), and the 2017 Regulation on Conflict Minerals

 UK Parliament report, 5 April 2017: «…the Government should bring forward 

legislation to impose a duty on all companies to prevent human rights abuses, as 

well as an offence of failure to prevent human rights abuses for all companies, 

including parent companies, along the lines of the relevant provisions of the 

Bribery Act 2010. This would require all companies to put in place effective 

human rights due diligence processes (as recommended by the UN Guiding 

Principles), both for their subsidiaries and across their whole supply chain. The 

legislation should enable remedies against the parent company and other 

companies when abuses do occur, so civil remedies (as well as criminal 

remedies) must be provided.»
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THE GROWING CONSENSUS IN FAVOR OF THE DUE DILIGENCE APPROACH 

(II)

 France: Law of 21 February 2017 on due diligence (Loi no 2017-399 du 27 mars 

2017 relative au devoir de vigilance des sociétés mères et des entreprises donneuses 

d’ordre)

 Interested parties - including victims, NGOs and trade unions - may ask judicial 

authorities to order a company to establish, publish and implement a vigilance plan in 

order to prevent human rights violations and environmental damage caused by their 

activities, and those of their subsidiaries, subcontractors and suppliers, in France and 

abroad.

 Interested parties can also engage the company’s liability through civil action and ask for 

compensation when a company’s violation of its legal obligations has resulted in 

damages.

 Switzerland: popular initiative in 2018, aims to add Article 101a (‘responsibility of 

business’) to the Swiss Constitution stating that companies in Switzerland must respect 

internationally recognised human rights, thus including the right to just conditions of 

work, and ensure that these rights are also respected by companies under their control.
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SHOULD A DUE DILIGENCE OBLIGATION BE IMPOSED AT EU LEVEL?

Fundamental Rights Agency, Opinion 1/2017: Improving access to remedy in 

the area of business and human rights at the EU level

Incentivising due diligence obligations for companies

Implementing access to remedy in business related human rights abuse would also 

benefit from stronger legislative incentives. A recently adopted law in France could 

serve as a model to pursue across the EU, adding to existing instruments such as the 

Non-Financial Disclosure Directive. The French legislation (devoir de vigilance –

‘duty of care’) obliges certain companies domiciled in France to conduct and 

document due diligence for their operations, including through their supply chains. 

Fines may be imposed for non-compliance. Due diligence is a key component of the 

UN Guiding Principles second pillar on the corporate responsibility to respect human 

rights. Effective due diligence practices can also help to strengthen access to remedy 

FRA Opinion 21

The EU could incentivise Member States to impose due diligence obligations, 

including for parent companies linked to human rights performance in subsidiaries 

or supply chains. 
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SHOULD A DUE DILIGENCE OBLIGATION BE IMPOSED AT EU LEVEL?

 Fundamental Rights Agency, Opinion 1/2017: Improving access to remedy in 

the area of business and human rights at the EU level
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The “Green Card” to the European Commission
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The “Green Card” to the European Commission
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COMBATING ILLEGAL LOGGING – FOR THREE REASONS
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Regulation (EU) No 995/2010 of 20 October 2010 laying down the obligations of operators 

who place timber and timber products on the market (Timber Regulation)

1. Placing illegally harvested timber and products derived from such timber on the EU market 

for the first time, is prohibited.

2. EU operators who place timber products on the EU market for the first time are required to 

exercise ‘due diligence’ (defined in art. 6 as including: full information on the supplier, the 

country of harvest, compliance with legal requirements, etc.;  risk assessment procedures 

enabling the operator to analyse and evaluate the risk of illegally harvested timber or timber 

products derived from such timber being placed on the market; except where the risk identified 

is negligible, risk mitigation procedures which consist of a set of measures and procedures that 

are adequate and proportionate to minimise effectively that risk and which may include 

requiring additional information or documents and/or requiring third party verification).

3. Traders (who buy or sell timber and timber products already on the market) are required to 

keep information about their suppliers and customers to make timber easily traceable.



The EU Timber Regulation – an example of unilateralism? 
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- Since 2003, the Union has been negotiating Voluntary Partnership Agreements (FLEGT 

VPAs) with timber-producing countries (partner countries), which create a legally binding 

obligation for the parties to implement a licensing scheme and to regulate trade in timber and 

timber products identified in those FLEGT VPAs.

- Under the FLEGT licensing scheme only timber harvested in accordance with the relevant 

national legislation and timber products derived from such timber are exported into the 

Union. 

- Timber embedded in timber products listed in Annexes II and III to Council Regulation (EC) 

No 2173/2005 of 20 December 2005 on the establishment of a FLEGT licensing scheme for 

imports of timber into the European Community originating in partner countries listed in 

Annex I to that Regulation, should be considered to have been legally harvested provided 

those timber products comply with that Regulation.

- The Convention on International Trade in Endangered Species of Wild Fauna and Flora 

(CITES) places a requirement on parties to CITES only to grant a CITES permit for export 

when a CITES-listed species has been harvested, inter alia, in compliance with national 

legislation in the exporting country. Therefore timber of species listed in Annex A, B or C to 

Council Regulation (EC) No 338/97 of 9 December 1996 on the protection of species of wild 

fauna and flora by regulating trade therein should be considered to have been legally 

harvested provided it complies with that Regulation and any implementing provisions.


