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Introducción 

El mandato de este grupo de trabajo informal se basaba inicialmente en cuatro temas principales 

relacionados con las peticiones recibidas: 

1. Sustracción internacional de menores por sus progenitores;  

2. Servicios de la oficina de protección de menores (Jugendamt) en Alemania;  

3. Adopciones sin el consentimiento de los padres en el Reino Unido;  

4. Bebés perdidos en España. 

Durante el mandato del grupo de trabajo se le han enviado algunas peticiones. Cuando parecían 

ser casos individuales aislados, no eran objeto de una reunión específica.  

Se decidió debatir más en profundidad un quinto punto durante la reunión de febrero de 2017: 

las peticiones relativas a los servicios sociales en los países nórdicos.  

El mandato del grupo de trabajo consistía en detectar posibles fallos sistémicos que deban 

corregirse gracias a la información pertinente proporcionada por los peticionarios u otras partes 

interesadas y expertos e intentar encontrar soluciones prácticas y políticas a los problemas 

cuando las competencias jurídicas de la Unión sean limitadas. La idea era debatir malas 

prácticas, aplicaciones inadecuadas, interpretaciones erróneas de la legislación y discrepancias 

entre resoluciones judiciales y sentencias ejecutadas. A menudo, el grupo de trabajo encontró 

elementos transfronterizos o consecuencias transfronterizas en los casos que se planteaban. 

Se invitó a expertos externos a todas las reuniones para intercambiar con los miembros sus 

respectivos conocimientos especializados y experiencias en relación con las cuestiones 

planteadas en las peticiones. 

En total, entre octubre de 2015 y marzo de 2017, los miembros del grupo de trabajo se han 

reunido ocho veces. 

I. Informe sucinto de las reuniones 

Esta parte del informe resume las intervenciones de los expertos invitados a la reunión 

del grupo de trabajo. Las opiniones que se expresan son exclusivamente responsabilidad 

de los autores y no reflejan necesariamente la posición oficial de los miembros del grupo 

de trabajo o de los miembros de la Comisión PETI.  

1. Reunión introductoria (el 19 de octubre de 2015) 

Invitados: Joanna Serdynska y Ellen Gorris, DG JUST  

Las dos funcionarias de la DG JUST presentaron el marco jurídico a disposición de las 

instituciones de la Unión y la legislación de la Unión en materia de familia y cuestiones de 

protección infantil. Dieron más detalles del Reglamento Bruselas II bis y del texto refundido 

previsto que se va a publicar en los próximos meses. 

NB: La propuesta de refundición del Reglamento del Consejo relativo a la competencia, el 

reconocimiento y la ejecución de resoluciones en materia matrimonial y de responsabilidad 

parental, y sobre la sustracción internacional de menores (Bruselas II bis) se publicó en 

junio de 2016 (véase: https://ec.europa.eu/transparency/regdoc/rep/1/2016/ES/1-2016-411-

ES-F1-1.PDF). La Comisión PETI aprobó un dictamen sobre el informe de la Comisión de 

Asuntos Jurídicos el 25 de abril de 2017 (ponente: Soledad Cabezón Ruiz, S&D).  

https://ec.europa.eu/transparency/regdoc/rep/1/2016/ES/1-2016-411-ES-F1-1.PDF
https://ec.europa.eu/transparency/regdoc/rep/1/2016/ES/1-2016-411-ES-F1-1.PDF
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Los coordinadores de la Comisión PETI, en su reunión del 15 de octubre de 2015, 

encomendaron a los miembros del grupo de trabajo la redacción de dos preguntas orales en 

cooperación con la Comisión JURI sobre la «Protección (transfronteriza) del interés 

superior del menor en Europa». 

Los textos de las preguntas orales formuladas en el Pleno del 27 de abril de 2016 están 

disponibles en los siguientes enlaces: 

http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+OQ+O-2016-

000027+0+DOC+XML+V0//ES  

http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+OQ+O-2016-

000028+0+DOC+XML+V0//ES  

Véanse en el anexo I algunos resúmenes del debate en el Pleno:  

http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-

//EP//TEXT+CRE+20160427+ITEM-020+DOC+XML+V0//ES; 

http://audiovisual.europarl.europa.eu/Assetdetail.aspx?ref=I120175  

 

2. Actividades de la Comisión Europea en materia de derechos del niño y 

su posición sobre las peticiones relacionadas con el papel de los 

servicios de la Jugendamt (reunión del jueves 25 de febrero de 2016) 

Invitados:  

Margaret Tuite, coordinadora de derechos del niño en la Comisión Europea; 

Sina Van den Bogaert, Unidad C.1 de la Comisión Europea. 

Margaret Tuite presentó los principales resultados del trabajo llevado a cabo recientemente 

en su servicio y de forma más general en el Foro Europeo para los Derechos de la Infancia. 

Hizo especial hincapié en el documento de reflexión elaborado para las necesidades del 

noveno Foro (publicado en abril de 2015), que establece directrices sobre coordinación y 

cooperación en sistemas integrados de protección infantil (disponible en: 

https://ec.europa.eu/anti-trafficking/eu-policy/coordination-and-cooperation-integrated-

child-protection-systems-reflection-paper_en) 

Respecto a las peticiones relativas a la Jugendamt, Sina Van den Bogaert detalló la posición 

de la Comisión Europea sobre las cuestiones planteadas por los peticionarios acerca de los 

procedimientos de tutela y custodia infantil en Alemania. Recordó la posición de la 

Comisión, que no tiene competencias generales para intervenir en casos individuales de 

posibles violaciones de derechos que ocurran en contextos meramente nacionales y no 

guarden relación con el Derecho de la Unión (como muchos elementos del Derecho de 

familia). Recordó también a los asistentes que el Reglamento Bruselas II bis no prevé 

normas de Derecho sustantivo aplicables a la responsabilidad parental. 

Por lo tanto, la Comisión aconseja a los peticionarios utilizar todas las vías de recurso 

posibles en Alemania y, como última opción, presentar sus casos al TEDH.  

La posición reiterada de la Comisión no satisfizo a algunos miembros del grupo de trabajo 

y se decidió dedicar otra reunión a este asunto. La segunda reunión se celebró en septiembre 

de 2016 (véase la reunión 4 más adelante). 

http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+OQ+O-2016-000027+0+DOC+XML+V0//ES
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+OQ+O-2016-000027+0+DOC+XML+V0//ES
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+OQ+O-2016-000028+0+DOC+XML+V0//ES
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+OQ+O-2016-000028+0+DOC+XML+V0//ES
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+CRE+20160427+ITEM-020+DOC+XML+V0//ES
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+CRE+20160427+ITEM-020+DOC+XML+V0//ES
http://audiovisual.europarl.europa.eu/Assetdetail.aspx?ref=I120175
https://ec.europa.eu/anti-trafficking/eu-policy/coordination-and-cooperation-integrated-child-protection-systems-reflection-paper_en
https://ec.europa.eu/anti-trafficking/eu-policy/coordination-and-cooperation-integrated-child-protection-systems-reflection-paper_en
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Como seguimiento a las dos preguntas orales sobre «Protección (transfronteriza) del interés 

superior del menor en Europa», la Comisión PETI decidió presentar una propuesta de 

resolución para concluir el debate sobre la protección del interés superior del menor. 

La Resolución del Parlamento Europeo, de 28 de abril de 2016, sobre la protección del 

interés superior del menor en toda la Unión, basada en las peticiones dirigidas al 

Parlamento Europeo, está disponible en el siguiente enlace: 

http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2016-

0142+0+DOC+XML+V0//ES  

 

3. Procedimientos de custodia infantil en Dinamarca (reunión del jueves 26 de 

abril de 2016)  

Invitada: Pia Deleuran, abogada y mediadora en Dinamarca. 

Las peticiones presentadas por (ex)parejas/cónyuges no daneses de ciudadanos daneses se 

referían al tratamiento por parte de las autoridades danesas de los casos de tutela/bienestar 

infantil, custodia y sustracción en Dinamarca. Tras la audiencia de estas peticiones en la 

reunión de la comisión, se decidió llevar a cabo una visita de investigación, que tuvo lugar 

los días 20 y 21 de junio de 2013. La comisión aprobó un documento de trabajo con algunas 

recomendaciones para el Gobierno danés el 22 de octubre de 2013. 

Pia Deleuran es una abogada con veinticinco años de experiencia en asuntos de familia. 

Además de ser licenciada en Derecho, tiene un título en Pedagogía por la Facultad de 

Humanidades de la Universidad de Copenhague. Ha ejercido de mediadora y mediadora 

conjunta en causas empresariales, comerciales y familiares en Dinamarca y para los 

tribunales entre 2003 y 2007. Colabora con la Asociación Danesa de Despachos de 

Abogados como formadora y en el momento de la reunión estaba trabajando en un 

proyecto con otros expertos para llamar la atención sobre los fallos del sistema y proponer 

algunas mejoras. 

Pia Deleuran centró su atención en los principales defectos de la Ley danesa sobre 

responsabilidad parental (Forældreansvarsloven 2007), revisada en 2012 y acompañada por 

los llamados «paquetes de divorcio 1», que entró en vigor en octubre de 2015 y contiene 

una normativa sobre las obligaciones de los padres biológicos en caso de conflicto 

relacionado con sus hijos.  

La línea danesa se centra en que los progenitores negocien un acuerdo sobre la custodia de 

sus hijos y los derechos de visita tras la ruptura de su relación o matrimonio. El objetivo de 

la normativa es apoyar a ambos progenitores en un proceso de mediación y ofrecer mayor 

igualdad entre madres y padres. La mediación, en un sistema llamado de «entrada única», 

es obligatoria y se organiza dentro de un órgano administrativo llamado Administración 

Estatal (Statsforvaltningen), que se ocupa de la custodia, la determinación de la residencia 

habitual del menor y los derechos de visita. Todos los casos de asuntos familiares son 

tratados por esta institución en un primer momento.  

Según Pia Deleuran, en cuanto a la custodia, la legislación ha establecido la custodia 

compartida como norma básica (incluso para los bebés lactantes). Considera que el 

concepto de interés superior del menor se ha redefinido como cuestión única: estar en 

contacto con ambos progenitores. 

Antes de este acuerdo, se supone que una primera ronda de mediación establece los 

http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2016-0142+0+DOC+XML+V0//ES
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2016-0142+0+DOC+XML+V0//ES
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derechos de visita provisionales. Los derechos de visita tienen como objetivo permitir que 

el niño tenga contacto con ambos progenitores y se deciden sin una investigación completa 

de los problemas y la causa del conflicto entre los padres. Por lo tanto, Pia Deleuran 

concluyó que, incluso en casos de violencia doméstica, se supone que la víctima debe 

participar en un proceso de mediación con el agresor.  

Pia Deleuran también citó la comunicación n.º 46/2012 publicada en marzo de 2016, en la 

que el Comité para la Eliminación de la Discriminación contra la Mujer recomienda a 

Dinamarca que revise y modifique la Ley sobre responsabilidad parental.  

Concluyó recordando que este sistema se concibió inicialmente como un experimento y 

que, en vista de los resultados, debe revisarse para asegurar una mejor protección de los 

derechos del niño y las mismas garantías legales para ambos progenitores ante los tribunales 

en caso necesario.  

Para más detalles, véase el anexo 2. 

 

4. El papel de los servicios de la Jugendamt y la justicia de familia 

alemana (reunión del jueves 29 de septiembre de 2016) 

Invitados:  

Marinella Colombo, periodista y autora italiana;  

Francesco Trapella, abogado italiano;  

Muriel Bodin, abogada francesa. 

 La comisión ha recibido un gran número de peticiones relacionadas con el papel de la 

Jugendamt y algunos aspectos del sistema alemán de justicia de familia. Estas peticiones 

han sido objeto de dos visitas de investigación a Berlín en marzo de 2007 y en noviembre 

de 2011 (véanse los informes anexos) y se trataron en varias reuniones (la última en mayo 

de 2015). Básicamente, las peticiones, que suele presentar un progenitor que se considera 

agraviado, ponen de relieve la reacción del peticionario a lo que, a sus ojos, constituye un 

trato de favor al progenitor alemán y las dificultades o imposibilidad que esto genera para 

un cónyuge no alemán para poder mantener contacto con su hijo o hija, incluso durante las 

visitas supervisadas (debido en particular a las estrictas normas que se aplican a nivel 

lingüístico, en virtud de las cuales solo puede utilizarse la lengua alemana).  

Los tres invitados trataron las cuestiones planteadas en las distintas peticiones desde varias 

perspectivas. 

En primer lugar, Marinella Colombo, expeticionaria, dio detalles sobre lo que ella considera 

especificidades del sistema alemán de justicia de familia a nivel administrativo y judicial, 

que en su opinión es el origen de la discriminación de los progenitores no alemanes. 

Considera que el sistema vulnera sus derechos fundamentales y algunos derechos de los 

niños en cuestión. 

Señaló que, en su opinión, uno de los principales problemas se refiere a la traducción de los 

términos judiciales alemanes, además de que las instituciones y medidas del sistema alemán 

no tienen equivalente en otras jurisdicciones europeas.  

En primer lugar, destacó las facultades concretas atribuidas en el sistema alemán a la 

Jugendamt, designada automáticamente en los tribunales parte en todas las causas relativas 
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a un menor de conformidad con lo dispuesto en el artículo 50 del libro VIII del Código 

Social alemán (SGB = Sozialgesetzbuch).  

La Jugendamt no sería un asistente del tribunal, sino que, por el contrario, da al tribunal su 

recomendación sobre la decisión que hay que tomar mucho antes de la primera audiencia. 

Si el tribunal decide fallar de forma distinta, la Jugendamt puede recurrir la decisión. 

Además, la Jugendamt puede decidir medidas temporales relacionadas con el menor antes 

de la ejecución de la resolución judicial, en particular utilizando la Beistandschaft, que da 

lugar a la introducción por medios administrativos de una serie de medidas vinculantes, 

respaldadas de manera tácita durante los procedimientos judiciales. 

Según Marinella Colombo, otra parte en los procedimientos relacionados con las familias 

en Alemania que no tiene correspondencia en otros países de la Unión es la 

Verfahrensbeistand (anteriormente Verfahrenspfleger). 

Considera que se traduciría erróneamente como «abogado del menor», mientras que, en 

realidad, piensa que el papel jurídico de esta persona consiste en representar los intereses 

del Estado alemán, por lo que no está relacionado sistemáticamente con la finalidad de 

proteger ante todo el interés del menor. 

La invitada añadió que otro punto en el que el sistema alemán difiere de los de otros países 

de la Unión es la forma de entrevistar a los niños en los procedimientos familiares. 

Los niños son entrevistados desde los tres años de edad en Alemania. En otros países de la 

Unión, se les considera demasiado pequeños y no lo suficientemente maduros para ser 

consultados en litigios relacionados con sus padres. Por lo tanto, la ejecución de las 

resoluciones judiciales adoptadas en el extranjero sería sistemáticamente denegada por las 

autoridades alemanas en los casos en los que no se haya escuchado a los niños, incluso de 

edad muy temprana. 

Marinella Colombo subrayó, además, que la audiencia de un menor en Alemania no se graba 

y ni los padres ni sus abogados pueden asistir a ella. Por lo tanto, se desconoce qué preguntas 

se le formulan y, sobre todo, cómo se le formulan. Solo el Estado alemán participa en la 

audiencia, en concreto el juez, la Verfahrensbeistand y a menudo la Jugendamt. Los padres 

del niño solo reciben un resumen de la audiencia. La idea detrás de esta práctica es asegurar 

que los padres no presionen al niño ni le pidan cuentas por sus respuestas. 

Marinella Colombo afirmó que considera extremadamente controvertido el Kindeswohl, 

teniendo en cuenta que este principio, que es vinculante para todas las partes implicadas en 

decisiones sobre Derecho de familia en Alemania, debería entenderse a la luz de sus 

implicaciones económicas relacionadas. Tales implicaciones aparecen porque la Jugendamt 

toma sus decisiones en nombre del Kindeswohl. 

Marinella Colombo recordó a los asistentes que la Comisión de Peticiones elaboró en 2008 

un primer documento de trabajo sobre la Jugendamt que confirmaba la gravedad y la 

magnitud de los problemas conexos, aunque no sugería vías para buscar una solución. 

Posteriormente, en 2011, a raíz de una visita de la Comisión de Peticiones a Berlín, se 

elaboró un segundo documento de trabajo, pero la invitada considera que todos los 

problemas destacados persisten y están empeorando. 

Indicó que la primera petición contra la Jugendamt (una petición presentada por diez 

padres) se remitió al Parlamento Europeo hace diez años. La petición pedía la suspensión 

del reconocimiento mutuo de las resoluciones judiciales alemanas hasta que se estableciese 
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claramente el papel de la Jugendamt en la toma de decisiones sobre litigios familiares. 

Piensa que, desde entonces, debido a la ausencia de una respuesta adecuada a la gravedad 

de los hechos, todos los aspectos controvertidos relacionados se han vuelto 

considerablemente más generalizados y graves. 

Francesco Trapella ahondó en la definición del orden público europeo como criterio de 

utilidad para las pruebas en los procedimientos penales sobre delitos en el ámbito familiar. 

En resumen, explicó que, puesto que la familia y las relaciones entre padres e hijos forman 

parte del orden público europeo, en caso de que se vulneren los derechos de los progenitores 

con respecto a sus hijos durante un juicio, el resultado de esta vulneración no puede llevarse 

ante los tribunales de otro Estado miembro. Concluyó su presentación afirmando que los 

Estados miembros pueden velar por las relaciones entre padres e hijos: el verbo «velar» 

extraído de la Grundgesetz solo es compatible con el Convenio de Estrasburgo si se lee 

como «proteger». Según Francesco Trapella, toda actividad que sea más invasiva es 

contraria a la legislación europea o, más concretamente, al orden público europeo: los 

resultados de estas actividades invasivas no pueden difundirse dentro de la Unión ni 

demostrar un nivel inadecuado de educación dado a una persona joven; por estas razones, 

no son aceptables en un procedimiento, ni siquiera un procedimiento penal, puesto que 

contravienen la legislación de la Unión. 

Por último, Muriel Bodin destacó lo que considera que es el origen de la posible vulneración 

de los derechos fundamentales en el sistema judicial alemán y, en particular, el papel y las 

competencias de la Jugendamt. Estima que uno de los principales problemas es que la 

Jugendamt tiene sus propios criterios para determinar el interés del menor, que son más 

sociales que familiares y están más relacionados con la administración local que con el niño 

como persona. También es responsable de aplicar las decisiones de los tribunales de familia 

y puede interpretar estas decisiones en sentido estricto o amplio según estime oportuno. La 

invitada también reiteró la observación de Marinella Colombo de que los dictámenes dados 

por la Jugendamt son en la práctica casi obligatorios y que solo ella puede recurrir las 

decisiones.  

Como seguimiento a estos intercambios con los tres invitados, las peticiones contra la 

Jugendamt y el sistema de familia alemán se debatieron durante la reunión de la Comisión 

de Peticiones del jueves 10 de noviembre de 2016, en la que un representante de la 

Jugendamt en Berlín intercambió puntos de vista con los miembros de la comisión (véase 

un resumen de su intervención en el anexo 4 D). En esta ocasión, la presidenta del grupo de 

trabajo, Eleonora Evi, planteó una serie de preguntas basadas en los debates mantenidos 

durante la reunión de trabajo y las contribuciones de los tres invitados. Puesto que no se 

recibió una respuesta adecuada a todas estas preguntas, la comisión decidió enviar una carta 

a las autoridades alemanas (Ministerio de Justicia y Ministerio de Asuntos de Familia) 

presentándolas. La carta se envió en nombre de toda la comisión, firmada por Cecilia 

Wilström a principios de febrero de 2017. La respuesta del Ministerio de Asuntos de 

Familia, recibida en marzo de 2014, figura en el anexo 4. 

Véanse más detalles de las respectivas intervenciones de los expertos y la carta enviada a 

las autoridades alemanas en el anexo 4. 

 

5. Adopciones no consentidas en el Reino Unido (reunión del jueves 17 de 

noviembre de 2016) 
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Invitados:  

Pierre Chassagnieux y Eric Colomer, codirector y productor respectivamente de un reportaje 

de televisión sobre la situación en Inglaterra relativa a niños separados de sus padres biológicos 

sin el consentimiento de estos. 

2. Andrea Cisarova, directora del CIPS en Eslovaquia. 

La Comisión de Peticiones ha recibido aproximadamente unas veinte peticiones 

relacionadas con casos de niños tutelados en Inglaterra y Gales y posteriormente dados en 

adopción sin el consentimiento de los padres biológicos, lo que se conoce como adopciones 

no consentidas o adopciones forzosas. En primer lugar, se invitó a algunos de los 

peticionarios a presentar su petición ante los miembros de la Comisión PETI en febrero de 

2014. Respondieron tanto los servicios de la Comisión Europea como las autoridades 

británicas. Para conocer más sobre la situación, el Departamento Temático encargó un 

estudio titulado «Adoption without consent» («Adopción sin consentimiento»), que fue 

presentado a la comisión por su autora, Claire Fenton-Glynn, de la Universidad de 

Cambridge, en julio de 2015. En una tercera fase, la comisión decidió organizar una visita 

de investigación a Londres en noviembre de 2015. El informe conexo con recomendaciones 

fue aprobado por la comisión en abril de 2016.  

1. Los miembros del grupo de trabajo se reunieron con Pierre Chassagnieux, periodista 

francés y codirector de un reportaje de televisión (emitido en la televisión francesa) titulado 

«Enfants volés en Angleterre» («Niños robados en Inglaterra»), que estaba acompañado por 

su productor, Eric Colomer.  

Ambos dieron su testimonio sobre varios casos de parejas y madres solteras que huyeron 

del Reino Unido para evitar la retirada de la tutela y el acogimiento o adopción de sus hijos. 

Las situaciones sobre las que hablaron guardaban relación con las presentadas en algunas 

de las peticiones recibidas.  

Entre los elementos característicos de los casos en cuestión, varios merecen mencionarse 

aquí: 

- Se establecieron medidas preventivas para adaptar la legislación a fin de permitir una 

respuesta por parte de los servicios sociales incluso en caso de un riesgo bajo: se explicó al 

grupo de trabajo que esta modificación legislativa se produjo tras una noticia terrible y muy 

mediatizada relacionada con el salvaje trato dado a un niño pequeño («Baby P»). Por lo 

tanto, actualmente se ordena a los servicios sociales que no corran ningún riesgo, lo que 

significa que a veces se adoptan medidas preventivas, no necesariamente basadas en 

pruebas, sino simplemente en estadísticas (lo que a fin de cuentas implica que se considera 

que están más «en riesgo» un mayor número de hogares pobres, que son el objetivo de las 

medidas de los servicios sociales). En resumen, con poblaciones comparables, hay el doble 

de niños tutelados en el Reino Unido que en Francia. 

- El ritmo al que se desarrolla todo el procedimiento de acogimiento también coloca al 

Reino Unido en una situación única comparado con otros países de la Unión. 

2. Los miembros también tuvieron la oportunidad de intercambiar opiniones con Andrea 

Cisárová, directora del CIPS, el Centro Eslovaco de Protección Jurídica Internacional de 

Menores, que es la autoridad central para Bruselas II bis y los Convenios de La Haya en 

Eslovaquia. Evocó la cooperación establecida entre Eslovaquia y el Reino Unido en materia 

de responsabilidad parental relacionada con la recopilación y el intercambio de información 

sobre menores y la retirada de la tutela a los progenitores. 
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Una de las actividades más importantes del Centro es negociar y firmar acuerdos bilaterales 

entre las autoridades locales del Reino Unido y el Centro como autoridad central de la 

República Eslovaca. Estos acuerdos se llaman memorandos de entendimiento y su objetivo 

es garantizar la comunicación rápida y fluida entre la autoridad central eslovaca y las 

autoridades locales del Reino Unido en casos relacionados con ciudadanos menores 

eslovacos. Estos acuerdos se basan en los artículos 55 y 56 del Reglamento (CE) 

n.º 2201/2003 del Consejo (Bruselas II bis). En la actualidad, el Centro ha podido establecer 

una colaboración con dos autoridades locales del Reino Unido y ha obtenido resultados muy 

positivos.  

Véanse más detalles sobre la intervención de Andrea Cisárová en el anexo 3.  

 

6. Bebés perdidos en España (reunión del jueves 8 de diciembre de 2016).  

Invitada: María Garzón, directora de FIBGAR, una fundación para los derechos humanos 

y la justicia internacional.  

Las peticiones recibidas están relacionadas con casos de bebés que supuestamente 

desaparecieron al nacer a manos del personal que trabajaba en varios hospitales de España. 

Los padres no pudieron ver a los bebés y fueron informados de la muerte del recién nacido 

pocas horas o días después. Los peticionarios señalan graves incoherencias en los informes 

médicos y en los registros de los ayuntamientos y cementerios. Piden una mayor 

cooperación de las autoridades españolas para determinar la verdad y, en caso posible, piden 

más ayuda para reunir a los padres y los hijos que han desaparecido.  

En agosto de 2015, la Comisión Europea respondió que «dichos actos y decisiones 

adoptados por las autoridades españolas estarían relacionados con ámbitos del Derecho civil 

que no se rigen por las disposiciones del Derecho de la UE. […] Así pues, en lo que 

concierne al asunto planteado por los peticionarios, compete únicamente a los Estados 

miembros velar por el cumplimiento de sus obligaciones en materia de derechos 

fundamentales, derivadas de acuerdos internacionales y de su propia legislación interna». 

Estas peticiones figuraban en el orden del día de las reuniones de la Comisión PETI de 

septiembre de 2015. Se escuchó a algunos de los peticionarios en esa ocasión.  

María Garzón presentó las medidas tomadas hasta la fecha por la fundación en relación con 

la desaparición de bebés recién nacidos y lo que queda por hacer con el fin de ofrecer las 

mejores posibilidades a las víctimas (padres e hijos) para que sepan la verdad.  

Consideraba que los casos evocados en las peticiones pueden relacionarse con el robo y la 

trata de miles de bebés en España. Recordó a los asistentes que en la década de 1930, durante 

la dictadura del general Francisco Franco, surgió la práctica de quitar bebés a sus padres al 

nacer y enviarlos con familias, lo que estaba autorizado por el régimen. Piensa que la 

motivación al principio era ideológica, pero, años después, se separó a algunos bebés de sus 

padres biológicos por considerarlos moral o económicamente deficientes, y la trata 

constituyó una fuente de ganancias continuas. Algunas coincidencias en los distintos casos 

muestran el carácter sistémico de la práctica. Según los datos recabados, ha habido un total 

de 300 000 víctimas, entre niños y padres.  

La fundación se centra en la investigación, la asistencia a las víctimas y las instituciones y 

la educación de la nueva generación. La fundación aboga por el uso de la justicia 

transicional (Justicia, Verdad y Reparación para las Víctimas). María Garzón insistió en la 
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importancia de contar la verdad y explicar la situación a los jóvenes al aplicar los 

mecanismos de justicia transicional para solucionar los problemas del pasado a fin de 

garantizar un futuro mejor al conjunto de la sociedad española. Si no se determina la verdad 

y no hay justicia y reparación para las víctimas, ¿cómo puede garantizarse que no se vuelva 

a repetir?  

El Grupo de trabajo de las Naciones Unidas sobre Desapariciones Forzadas o Involuntarias 

y el relator especial sobre la promoción de la verdad, la justicia, la reparación y las garantías 

de no repetición han solicitado a España que cree un banco de datos de ADN que permita 

localizar a los niños en cuestión y facilitar la recuperación de su identidad. En 2013, el 

Comité de las Naciones Unidas contra las Desapariciones Forzadas reveló que las conductas 

penales que responden al concepto de desaparición forzada utilizado por la Convención se 

encuentran tipificadas en el Código Penal español bajo la forma de «detención ilegal / 

secuestro con desaparición», que no se corresponde con la definición del artículo 2 de la 

Convención Internacional para la protección de todas las personas contra las desapariciones 

forzadas. Dicho comité recomendó que España adoptase las medidas legislativas necesarias 

para tipificar la desaparición forzada como un delito independiente de conformidad con la 

definición del artículo 2 de la Convención y que el delito se castigue con penas apropiadas 

que tengan en cuenta su extrema gravedad. 

Hasta ahora, el Gobierno español no ha aplicado esta recomendación. Sin embargo, se han 

adoptado varias medidas a nivel nacional: 

En 2011 se creó una base de datos que contiene tanto solicitudes de información 

administrativa presentadas por personas afectadas por los casos de bebés robados como 

perfiles de ADN.  

En enero de 2013 el Ministerio de Justicia elaboró algunas directrices que armonizan los 

criterios técnicos para los profesionales que intervienen en estos casos, especialmente en lo 

que se refiere a la exhumación de posibles restos de bebés separados de sus madres.  

En 2013 se creó un servicio de información (en el que participan los siguientes ministerios: 

Justicia, Interior, Sanidad y Hacienda).  

En junio de 2015, el ministro de Justicia, Rafael Catalá, admitió que «es un auténtico drama 

personal y social» y reiteró el compromiso del Gobierno de cooperar con las ONG para 

facilitar el acceso a la información. Anunció que todavía estaban abiertos casi 600 

expedientes por «bebés robados». Sin embargo, en julio del mismo año, el Pleno del 

Congreso rechazó una propuesta de resolución que pedía al Gobierno que adoptara un 

conjunto de medidas, entre ellas una comisión de investigación, la finalización de la base 

de datos de ADN y el reconocimiento del derecho a la asistencia letrada. 

Aunque en marzo de 2014 las Cortes de Castilla-La Mancha rechazaron la propuesta del 

PSOE de crear una comisión de investigación de los casos de «bebés robados», en abril de 

2016 la Comisión de Justicia del Congreso aprobó una iniciativa (proposición no de ley) 

que pedía al Gobierno que fomentara todas las medidas necesarias para investigar los casos 

de bebés desaparecidos entre las décadas de 1940 y 1990; que facilitara la creación de un 

banco de ADN que permita a las víctimas comparar datos y encontrar a sus padres/hijos 

biológicos; que proporcionara ayudas económicas a las víctimas que no pueden permitirse 

una prueba de ADN; que promoviera todas las medidas de apoyo psicológico a las víctimas 

en todas las Comunidades Autónomas y estableciera los mecanismos necesarios para 

permitir a las familias afectadas el acceso a la justicia gratuita. Lamentablemente, el 

Gobierno todavía no ha ejecutado ninguna medida concreta. 
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Algunos parlamentos autonómicos, el de Andalucía por ejemplo, pusieron en marcha 

algunas iniciativas de interés para ayudar a las víctimas a determinar la verdad.  

La fundación reclama apoyo jurídico y psicológico al Gobierno y libertad de acceso a los 

datos de ADN recopilados. Han presentado una petición al Gobierno en este sentido, pero, 

según la Sra. Garzón, es muy difícil abrir el debate sobre la etapa franquista.  

Especifica que es imposible iniciar procesos penales debido a la Ley de Amnistía 

promulgada a principios de la década de los setenta del siglo pasado.  

María Garzón considera que la UE debe garantizar que las víctimas puedan ejercitar sus 

derechos. Pide al Parlamento que apruebe una declaración política y dirija recomendaciones 

al Estado español para que las familias que buscan a los bebés desaparecidos y los bebés, 

ahora adultos, que buscan su identidad puedan obtener un mayor grado de apoyo. Les 

gustaría que el Gobierno estableciera los medios judiciales necesarios, recabara la 

cooperación de los hospitales implicados y la Iglesia Católica y mejorara la educación sobre 

esta parte de la historia del país.  

NB: La Comisión PETI ha programado una visita de investigación a España sobre el asunto 

de los bebés robados en mayo de 2017 (23 y 24 de mayo).  

Véanse más detalles sobre la intervención de la Sra. Garzón en el anexo 5. 

 

7. Servicios sociales en los países nórdicos (reunión del jueves 9 de febrero de 

2017)  

 

Invitada: Lena Hellblom Sjögren, psicóloga sueca. En el pasado ha trabajado en el examen de 

investigaciones efectuadas por los trabajadores sociales y la Policía de Suecia y los países 

nórdicos vecinos. Ha publicado varios artículos y libros. 

El objetivo de la petición, que se escuchó en la reunión de la comisión de abril de 2016, es 

llamar la atención del Parlamento sobre la legislación vigente en Suecia, Finlandia, Dinamarca 

y Noruega1, específicamente en casos de acogimiento forzoso de niños y jóvenes. Según los 

peticionarios, los tribunales no garantizan que los casos llevados ante ellos se investiguen de 

forma cuidadosa y suficiente. A menudo, estos problemas dan lugar a la elección de padres de 

acogida inadecuados.  

En la petición se pide que se ponga fin a la custodia obligatoria. Insta a la Comisión de 

Peticiones a seguir investigando el asunto y a aprobar una declaración sobre el modo en que los 

países nórdicos se adecuan a las obligaciones internacionales. 

En su respuesta, la Comisión afirma que no goza de competencias generales para intervenir en 

asuntos individuales de protección del niño que se desarrollen en contextos estrictamente 

nacionales y no guarden relación con el Derecho de la UE. Del mismo modo, la Comisión 

carece de competencias generales para intervenir en los Estados miembros en el ámbito de los 

derechos fundamentales si no guardan relación con el Derecho de la Unión Europea. 

                                                 
1 Debe tenerse en cuenta que el Reglamento (CE) n.º 2201/2003 se aplica tan solo en dos países nórdicos (Suecia 

y Finlandia). Noruega, como Estado no perteneciente a la UE, no lo aplica, y Dinamarca, de conformidad con los 

artículos 1 y 2 del Protocolo sobre la posición de Dinamarca, anexo al Tratado de la Unión Europea y al Tratado 

de Funcionamiento de la Unión Europea, no participa en el Reglamento y, por lo tanto, no está obligada ni sujeta 

a su aplicación.  
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Lena Hellblom Sjögren se centró en lo que considera que son los principales defectos del 

sistema sueco de protección de menores que dan lugar a vulneraciones del derecho a la vida 

familiar, el derecho del niño a mantener su identidad y el derecho a un juicio imparcial.  

Según ella, el principal asunto que debe debatirse es la importancia que se otorga a la opinión 

de los servicios sociales en todo el procedimiento.  

Las investigaciones, realizadas por trabajadores sociales (la invitada señala que la mayoría de 

estos trabajadores —87 %— son mujeres) que han cursado estudios universitarios de tres años 

y medio de duración, y sus recomendaciones conexas, constituyen la base de las sentencias que 

deciden la vida futura de los niños y sus familias. Cabe señalar que no existen tribunales 

especializados en asuntos de familia o menores en Suecia. 

Las investigaciones llevadas a cabo por los trabajadores sociales son dobles: A. tras comunicar 

un estado de preocupación por el niño (las denominadas «investigaciones infantiles»), B. 

cuando un tribunal ha solicitado una investigación sobre la custodia, habitación o visita (las 

denominadas «investigaciones sobre la custodia»). 

La interviniente considera que los trabajadores sociales, denominados secretarios sociales, 

gozan de libertad para interpretar la Ley reguladora de los Servicios Sociales (Socialtjänstlagen, 

abreviada SoL, la Ley de Servicios Sociales, que entró en vigor el 1 de enero de 1982), en virtud 

de lo dispuesto en dicha ley. Considera asimismo que también pueden documentar lo que 

estimen pertinente sin que se les exija documentación oficial, sin que existan directrices 

nacionales y, según ella, sin métodos normalizados para medir cómo ha experimentado el niño 

el comportamiento del progenitor (o de quienes ejercen de padres) o el bienestar del niño, y sin 

que se hayan establecido métodos fiables para realizar evaluaciones de riesgo adecuadas. Sin 

embargo, en su informe, los secretarios sociales parecen tomar en consideración el bienestar 

del niño, el comportamiento de los padres y también lo que llaman riesgos para el niño en el 

futuro. 

La interviniente también señala que los secretarios sociales delegan cada vez más en empresas 

privadas la tarea de encontrar hogares de acogida. Sin embargo, el artículo 9 de la Ley 

Constitucional de Suecia dispone que «todo trabajo efectuado por trabajadores que ejerzan 

autoridad pública debe ser imparcial y observar la objetividad y la imparcialidad». 

Las recomendaciones de los secretarios sociales son trasladadas a un consejo local político de 

bienestar social (el consejo social). Este consejo sigue en el 98 % de los casos las 

recomendaciones de los secretarios sociales. La decisión del consejo sobre la custodia legal, la 

habitación y los derechos de visita, así como sobre el denominado acogimiento obligatorio del 

niño, se traslada al tribunal, que frecuentemente sigue dicha decisión. 

Además, en virtud de una ley denominada LUV, desde 1990 los trabajadores sociales pueden 

retirar al niño de ambos progenitores o de uno de estos por la fuerza. Al mismo tiempo, tienen 

la obligación de ayudar y asesorar a las familias en cuestión. 

La interviniente aduce que en el procedimiento de investigación y recomendación no participa 

ningún experto, excepto en contados casos en los que los servicios sociales han consultado a un 

médico o un psicólogo para que declare. 

En cuanto a la SoL, la interviniente afirma que su artículo 5 dispone que, en el caso de los niños 

que se considera que están en riesgo, los trabajadores sociales deben valorar en primer lugar si 

existe la posibilidad de que el niño pueda ser acogido por un familiar u otro pariente cercano. 

La intención es que el niño no pierda sus raíces familiares. Sin embargo, según la interviniente, 

este artículo no se cumple. Se muestra preocupada por los resultados de algunos estudios que 
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destacan los problemas a los que se enfrentan los niños enviados a hogares de acogida (en 

cuanto a los resultados escolares, problemas psiquiátricos, toxicomanías, criminalidad, fuga, 

suicidio) en comparación con los niños que se quedan en su «hogar de riesgo» o que han sido 

adoptados. Cita también estudios que mencionan las elevadas tasas de denuncias de abusos de 

niños enviados a familias de acogida. 

Por último, sugiere que se vincule la función de ayuda/asesoramiento de los servicios sociales 

a los centros de atención infantil y centros de atención materna ya existentes, ampliamente 

extendidos y funcionales, que disponen de profesionales médicos competentes y formados en 

los centros de atención familiar. Insiste también en la importancia de que se preste ayuda a los 

niños necesitados en el marco de su familia, puesto que es a la familia en su conjunto a la que 

debe apoyarse en primer lugar. Separar al niño de sus padres y seres queridos es traumatizante 

para el niño y solo debe hacerse cuando exista una amenaza grave para su vida o su salud. 

Véanse más detalles sobre la intervención de Lena Hellblom Sjögren en el anexo 6. 

Anexos:  

1. Resumen del debate en el Pleno tras las preguntas orales (discursos de la Comisión y el 

Consejo).  

2. Peticiones relacionadas con Dinamarca: A. lista de peticiones, B: intervención de Pia 

Deleuran, C: documento de trabajo de la visita de información  

(http://www.europarl.europa.eu/committees/es/peti/working-documents.html) 

3. Peticiones relacionadas con el Reino Unido: A. lista de peticiones; B. Estudio sobre 

adopciones no consentidas en Reino Unido  

(http://www.europarl.europa.eu/RegData/etudes/STUD/2015/519236/IPOL_STU%28

2015%29519236_EN.pdf) C. documento de trabajo de la visita de información 

(http://www.europarl.europa.eu/cmsdata/110842/1092729EN.pdf); 

D. Intervención de Andrea Cisárová, directora del CIPS en Eslovaquia. 

4. Peticiones relacionadas con Alemania (Jugendamt): A. Lista de peticiones; B. 

Documento de trabajo de la visita de investigación a Berlín  

(http://www.europarl.europa.eu/meetdocs/2009_2014/documents/peti/dt/906/906407/9

06407es.pdf); 

C. Intervenciones de: Marinella Colombo (periodista y escritora italiana), Francesco 

Trapella (abogado italiano), Muriel Bodin (abogada francesa); D. Resumen de la 

intervención del representante de la Jugendamt en la reunión de la Comisión PETI; E. 

Carta dirigida a las autoridades alemanas; 

5. A. Lista de peticiones conexas; B. Intervención de María Garzón (directora de 

FIBGAR); 

6. A. Lista de peticiones conexas; B. Intervención de Lena Hellblom Sjögren, psicóloga 

sueca. 

http://www.europarl.europa.eu/committees/es/peti/working-documents.html
http://www.europarl.europa.eu/cmsdata/110842/1092729EN.pdf
http://www.europarl.europa.eu/meetdocs/2009_2014/documents/peti/dt/906/906407/906407es.pdf
http://www.europarl.europa.eu/meetdocs/2009_2014/documents/peti/dt/906/906407/906407es.pdf
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II. Recomendaciones. 

La Comisión de Peticiones: 

1. Pide la plena clarificación de la base jurídica relativa a los conceptos de «bienestar infantil» 

e «interés superior del menor» en todos los ordenamientos jurídicos nacionales, especialmente 

cuando siga habiendo interpretaciones poco claras o controvertidas, con el objetivo de 

garantizar la adecuada protección de todos los derechos fundamentales relacionados, protegidos 

en el ámbito de la UE por la Carta de los Derechos Fundamentales de la Unión Europea, entre 

otros instrumentos; señala también las diferencias de interpretación del concepto de «residencia 

habitual»; 

2. Recuerda la Resolución del Parlamento Europeo, de 28 de abril de 2016, sobre la 

protección del interés superior del menor en toda la Unión sobre la base de las peticiones 

dirigidas al Parlamento Europeo y reitera los diferentes llamamientos a la Comisión y a los 

Estados miembros; 

3. Pide a los Estados miembros que refuercen todas las medidas de protección destinadas a 

prevenir adecuadamente la posible vulneración de los derechos de los ciudadanos de la UE y 

de terceros países en todas las controversias familiares con implicaciones transfronterizas, en 

particular centrándose en medidas temporales y decisiones irreversibles relativas a los niños, la 

ejecución de las resoluciones judiciales y mecanismos para evaluar la actuación de los jueces; 

4. Insiste en la necesidad de impartir formación adecuada sobre las especificidades de los 

asuntos transnacionales a todos los servicios nacionales y locales que participen en los 

procedimientos de tutela y custodia infantil; considera que dicha formación mejoraría la 

comunicación y, en última instancia, facilitaría la necesaria cooperación de las diferentes partes;  

5. Pide a los Estados miembros que eviten procedimientos judiciales o administrativos 

discriminatorios o que creen una situación desfavorable para los progenitores extranjeros, 

proporcionándoles la asistencia lingüística y traducción necesarias; señala que las 

representaciones diplomáticas o consulares también podrían proporcionar o complementar 

dicha asistencia; hace hincapié en la necesidad de fomentar una cooperación consular fiable en 

los litigios transfronterizos en consonancia con la Convención de Viena y de crear las necesarias 

estructuras que puedan proporcionar a los ciudadanos y residentes de la UE afectados y a los 

consulados de sus Estados miembros de origen toda la información, asesoramiento y apoyo 

jurídico oportunos y necesarios a todas las partes interesadas en el procedimiento, en concreto 

a través de un enfoque proactivo tanto respecto de los nacionales de otro Estado miembro de la 

UE residentes en su territorio como a sus propios nacionales residentes en otro Estado miembro 

de la UE; 

6. Recomienda que los Estados miembros proporcionen a los progenitores, desde el primer 

momento y en todas las fases de los procedimientos relacionados con los menores, información 

clara y completa sobre el procedimiento y sobre sus posibles consecuencias; insta a los Estados 

miembros a que informen a los progenitores acerca de las normas relativas a la asistencia 

jurídica, por ejemplo poniendo a su disposición una lista de abogados especializados bilingües 

y ofreciendo servicios de interpretación a fin de evitar que los progenitores presten su 

consentimiento sin comprender plenamente las implicaciones de sus compromisos; Así mismo, 

recomienda que se preste una asistencia adecuada a los progenitores con dificultades de 

alfabetización; 
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7. Destaca la importancia de contar con políticas adecuadas dedicadas a la prevención de los 

procedimientos tutelares mediante procesos de seguimiento y alerta temprana y la prestación 

de un apoyo adecuado a las familias; 

8 Insta a la Comisión a que supervise eficazmente la aplicación de las disposiciones del 

Reglamento (UE) n.º 1393/2007 relativo a la notificación y al traslado en los Estados miembros 

de documentos judiciales y extrajudiciales en materia civil o mercantil («notificación y traslado 

de documentos») para abordar adecuadamente cualquier violación, incluidas las relacionadas 

con los gastos de notificación y traducción de documentos; 

9. Hace hincapié en la importancia de que exista una cooperación estrecha y una 

comunicación eficaz entre las diferentes autoridades nacionales y locales implicadas en los 

procedimientos de tutela infantil, desde los servicios sociales a los tribunales pasando por las 

autoridades centrales; en este sentido, destaca la exitosa práctica de la autoridad central 

eslovaca, que negocia y firma acuerdos bilaterales (denominados memorandos de 

entendimiento) directamente con las autoridades locales del Reino Unido; 

10 Se muestra convencida de que deben recopilarse y publicarse datos estadísticos a escala 

nacional, regional y local en todos los Estados miembros, en particular centrándose en el 

número total de trabajadores de los servicios sociales, el número de niños que son anualmente 

objeto de decisiones de las autoridades competentes y los resultados de las controversias 

familiares relacionadas con hijos de parejas binacionales y otros asuntos de custodia infantil, 

como la adopción o el acogimiento familiar sin el consentimiento de los padres, relacionados 

con progenitores extranjeros; sugiere que estas estadísticas también se faciliten de forma 

desglosada en función de distintas variables socioeconómicas y demográficas, empezando por 

el nivel de renta de las familias; 

11. Pide a los Estados miembros que establezcan sistemas de seguimiento y evaluación (con 

estadísticas pertinentes desglosadas según criterios socioeconómicos y de nacionalidad) en un 

marco de coordinación nacional para los asuntos transfronterizos que afecten a niños; 

recomienda a la Comisión que coordine la transferencia de información entre las autoridades 

competentes de los Estados miembros; 

12. Recuerda a las autoridades alemanas las recomendaciones formuladas en el documento de 

trabajo sobre la misión de investigación a Berlín adoptadas por esta comisión el 16 de julio de 

2012; 

13. Destaca la importancia del derecho del niño a ser oído, consagrado en el artículo 24 de la 

Carta de los Derechos Fundamentales de la Unión Europea; recuerda que, de conformidad con 

el artículo 23 del Reglamento Bruselas II bis, los tribunales pueden negarse a reconocer o 

ejecutar una sentencia dictada por un tribunal de otro Estado miembro relativa a la 

responsabilidad parental si no se ha dado al niño la oportunidad de ser oído; destaca que la 

audiencia del niño en los litigios de familia debe grabarse; recomienda que la audiencia se 

desarrolle sin los padres para evitar que el niño se vea sometido a influencias y conflictos de 

lealtad; 

14. Recuerda las recomendaciones formuladas a las autoridades danesas en el documento de 

trabajo de la misión de investigación a Dinamarca adoptadas por esta comisión el 22 de octubre 

de 2013; 

15. Invita a los Estados miembros a que atribuyan a salas especializadas en los tribunales de 

familia o a órganos de mediación transfronterizos la resolución de litigios transfronterizos 

relacionados con niños; destaca que es fundamental llevar a cabo un seguimiento adecuado de 
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la situación posterior a la sentencia, incluidos los casos que comportan contacto con los 

progenitores; 

16. Pide a las autoridades danesas que tengan debidamente en cuenta las recomendaciones 

formuladas por el Comité para la Eliminación de la Discriminación contra la Mujer en su 

Comunicación n.º 46/2012, publicada en marzo de 2016, y la referencia a los artículos 

pertinentes del Convenio de Estambul; 

17. Recuerda la enorme cantidad de peticiones que se han recibido sobre el sistema alemán de 

la Jugendamt presentadas por progenitores extranjeros, en las que se quejan de que son 

sistemáticamente discriminados en las decisiones adoptadas en el marco de controversias 

familiares relacionadas con hijos de parejas binacionales; pide a las autoridades alemanas 

competentes que proporcionen una plena cooperación a escala de la UE para aclarar la situación 

en su conjunto, empezando por facilitar todos los datos e información útiles sobre este asunto, 

y que adopten medidas enérgicas en su administración para corregir los defectos detectados en 

este ámbito; 

18. Recuerda las recomendaciones que se realizan en el documento de trabajo adoptado por la 

comisión de investigación a Londres. 

19. Lamenta profundamente el impacto negativo en los servicios sociales nacionales de los 

recortes presupuestarios provocados por las medidas de austeridad adoptadas a escala de la UE 

y los Estados miembros, que entrañan, entre otros resultados, un aumento de la carga de trabajo 

media de los trabajadores sociales en términos de número de expedientes de niños; observa que 

el proceso en su conjunto en los asuntos relacionados con niños, dado su carácter 

extremadamente sensible desde el punto de vista social, debe estar exento de cualquier tipo de 

interés económico privado y, por lo tanto, las agencias de acogida deben ser públicas; Habida 

cuenta de las graves consecuencias socioeconómicas de estas decisiones (también, cuando se 

agregan las cifras, para el conjunto de la sociedad ), es de vital importancia un enfoque 

preventivo que incluya un seguimiento temprano dotado de sistemas de alerta y suficientes 

medidas preliminares para la pérdida de la custodia y las autoridades competentes deben 

establecerlo sin demora; pide a las autoridades nacionales en cuestión que prevean mecanismos 

de apoyo social adecuado, especialmente para las familias menos favorecidas o en riesgo de 

exclusión, a fin de prevenir también en última instancia la discriminación socioeconómica; 

20. Celebra la refundición del Reglamento (CE) n.º 2201/2003 del Consejo, de 27 de 

noviembre de 2003, relativo a la competencia, el reconocimiento y la ejecución de resoluciones 

judiciales en materia matrimonial y de responsabilidad parental propuesta por la Comisión, y 

espera que el Consejo tenga debidamente en cuenta la aportación del Parlamento; 

21. Pide a los Estados miembros que mejoren la calidad de los servicios sociales, y a la UE, 

que adopte medidas específicas de apoyo con el objetivo de garantizar la capacidad de efectuar 

evaluaciones individualizadas adecuadas relacionadas con el bienestar infantil, velando por que 

se lleve a cabo sin presiones político-financieras de ningún tipo; destaca la necesidad de alejarse 

en estas decisiones de la influencia de las limitaciones presupuestarias o una posible 

responsabilidad jurídica ligada a la elección de determinadas opciones frente a otras, lo que 

podría dar lugar a una decisión viciada, voluntaria o involuntariamente, de parcialidad. Anima 

a que se lancen campañas públicas basadas en cifras y datos concretos que puedan contrarrestar 

la percepción creada por algunos medios sensacionalistas a partir de casos puntuales; 

22. Pide a los Estados miembros que valoren ofrecer asistencia jurídica gratuita y accesible en 

los litigios nacionales o transfronterizos de adopción, custodia o tutela a las familias con rentas 
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bajas o inexistentes, así como a las que estén en riesgo de pobreza o por debajo del umbral de 

pobreza;  

23. Considera que en los litigios de familia transfronterizos en los que hay niños implicados es 

esencial que haya procedimientos normalizados, incluidos protocolos concretos, que cuenten 

con directrices y cuadros de indicadores para minimizar el riesgo de subjetividad, así como 

proporcionar a todos los trabajadores sociales nacionales una formación eficaz y una estrategia 

basada en el aprendizaje permanente. 

24. Pide que se establezcan normas mínimas en la regulación de la audiencia del niño en los 

distintos Estados miembros; 

25. Recomienda que se establezcan límites a la duración de las fases de los procedimientos 

transfronterizos de tutela infantil, de forma que los miembros de la familia extendida del menor 

dispongan del tiempo suficiente para manifestarse y solicitar su adopción o para que los 

progenitores puedan abordar sus problemas y proponer alternativas sostenibles antes de que se 

tome una decisión definitiva sobre la adopción; considera que debe realizarse una reevaluación 

de la situación de la familia biológica antes de optar por una solución permanente, como la 

adopción;  

26. Llama de nuevo la atención sobre los «Diez principios para la consecución de sistemas de 

protección infantil integrados» publicados por la Comisión con motivo del Octavo Foro 

Europeo para los Derechos de la Infancia, y considera que estos principios deben constituir la 

base común de cualquier procedimiento relacionado con la protección del menor; 

27. Hace hincapié en que, para respetar la diversidad cultural y proteger el patrimonio 

individual, deben establecerse mecanismos para garantizar un contacto adecuado entre padres 

e hijos en su lengua común; destaca que, una vez se haya determinado la inevitabilidad de la 

adopción o el acogimiento, cualquiera que sea su modalidad, la acogida debe ofrecer al niño en 

cuestión todas las posibilidades de mantener su origen cultural y el aprendizaje y uso de su 

lengua materna; considera una medida inicial esencial que se solicite a las autoridades de los 

Estados miembros involucrados en procedimientos de tutela infantil que hagan todo lo posible 

por evitar que los hermanos sean separados; 

28. Llama la atención sobre las observaciones generales n.os 13 y 14 a la Convención sobre los 

Derechos del Niño, que establecen respectivamente el derecho del niño a no ser objeto de 

ninguna forma de violencia y a que su interés superior sea una consideración primordial, y 

respalda las disposiciones de la resolución dela Asamblea General de las Naciones Unidas de 

24 de febrero de 2010 titulada «Directrices sobre las modalidades alternativas de cuidado de 

los niños» (A/RES/64/142); 

29. Aboga por una cooperación bilateral más eficaz entre los Estados miembros y sus 

instancias judiciales con el fin de reforzar una mejor comprensión de las distintas legislaciones 

nacionales por parte de los ciudadanos y autoridades; en este sentido, considera además que las 

actividades de información, comunicación, orientación y asesoramiento deben mejorarse para 

sensibilizar y proporcionar el mejor apoyo a los ciudadanos y autoridades; 

30. Acoge favorablemente la organización de una visita de investigación a España los días 22 

y 23 de mayo para contribuir a resolver casos de «robos de bebés y niños»; insta a la creación 

de bancos de datos de ADN de acceso público que incluyan tomas de muestras y pruebas 

exigidas para las familias afectadas, así como a la creación de una base de datos accesible en 

toda Europa que cuente con los recursos necesarios disponibles, entre otras medidas, en el 

ámbito de la cooperación policial y judicial en esta materia en la UE; 
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31. Pide a todas las instituciones involucradas que estudien en profundidad estas 

recomendaciones y su aplicación eficaz, especialmente a los Estados miembros en lo que se 

refiere a la mejora de sus sistemas judiciales y administrativos en esta materia; pide a la 

Comisión que incluya estas consideraciones, si fuera posible, en el ámbito de la revisión del 

Reglamento Bruselas II bis; 

32. Recomienda que las peticiones relativas a la Jugendamt admitidas a trámite se remitan al 

Ministerio federal de Asuntos de Familia, Ancianos, Mujeres y Jóvenes a efectos informativos, 

en consonancia con el acuerdo entre la ministra Schröder y la comisaria Reding; 

33. Está plenamente convencida de que la Unión debe vigilar y verificar más estrechamente 

los procedimientos y prácticas concretas en materia de Derecho de familia con implicaciones 

transfronterizas adoptados por las autoridades competentes de los Estados miembros que 

influyen en las resoluciones sobre responsabilidad parental, derechos de visita y obligaciones 

de manutención, a fin de garantizar que dichos procedimientos y prácticas no sean 

discriminatorios, salvaguardando así todos los derechos fundamentales conexos; 

34. Pide a los Estados miembros que faciliten una lista de estructuras de apoyo a progenitores 

extranjeros que se enfrentan a una posible pérdida de la responsabilidad parental; 

35. Considera que las autoridades españolas deben aplicar plenamente las recomendaciones 

del Grupo de Trabajo de las Naciones Unidas sobre las Desapariciones Forzadas o Involuntarias 

relacionadas con los casos de «bebés robados», ofreciendo la máxima cooperación y asistencia 

eficaz a los ciudadanos que han denunciado casos de desaparición de niños, con el objetivo de 

alcanzar una plena transparencia; 

36. Pide a la Comisión que coopere estrechamente con los Estados miembros, por todos los 

medios, en su labor de apoyo a los menores no acompañados; insta, además, a las partes 

nacionales e internacionales interesadas y, en especial, a las ONG que reciben financiación de 

la Unión por la prestación de servicios especializados a esos niños, a que tomen medidas cuando 

sea necesario, siguiendo las orientaciones de las autoridades nacionales del país en que estén 

operativas y en colaboración con estas a fin de proporcionar a los menores no acompañados, de 

conformidad con las normas aplicables, las mejores condiciones de acogida posibles; señala 

que la Comisión debe solicitar igualmente a los Estados miembros que incluyan con carácter 

prioritario a los menores no acompañados en sus programas de reubicación; 

37. Recomienda la creación de centros de apoyo familiar en los Estados miembros que 

ofrezcan asesoramiento integral a través de equipos internacionales e interdisciplinares de 

abogados, trabajadores sociales, mediadores y psicólogos a las familias móviles de la UE que 

necesiten asistencia en su cooperación con los servicios sociales; pide a la Comisión que 

financie a las ONG que ofrecen apoyo práctico a familias móviles que ejercen sus derechos 

derivados de la ciudadanía de la Unión; 

38. Recomienda que se mantengan abiertas todas las peticiones cuyos asuntos requieran de 

aclaraciones más pormenorizadas y, en este sentido, pide a la Comisión y a los Estados 

miembros que redoblen sus esfuerzos para que puedan abordarse de manera más eficaz, y por 

tanto definitivamente, todos los problemas a los que se enfrenten; 
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Actividades del grupo de trabajo sobre Bienestar Infantil 

Opinión minoritaria de los grupos PPE y ALDE 

 
La familia es una institución fundamental y el principal entorno para el crecimiento y bienestar 

del niño. La salvaguardia del interés superior del niño y su derecho a la vida familiar, en especial 

en el contexto de la libertad de circulación de los ciudadanos europeos, es una prioridad para 

los grupos PPE y ALDE.  

 

Si bien el Derecho de familia es de competencia exclusiva de los Estados miembros, las 

instituciones de bienestar social, los tribunales y los demás organismos públicos competentes 

deben dar prioridad al interés superior del niño en la adopción de toda decisión o actuación.  

 

Por tanto, de acuerdo con la Resolución del PE sobre la protección del interés superior del 

menor en toda la Unión aprobada sobre la base de peticiones, las instituciones europeas y de 

los Estados miembros deben promover la cooperación transfronteriza en asuntos de familia, 

proporcionando formación a los jueces y profesionales, informando sobre la asistencia jurídica 

y facilitando abogados bilingües. Los representantes diplomáticos o consulares deben ser 

informados desde el inicio de cualquier procedimiento de tutela infantil relacionado con sus 

nacionales.  

 

Por último, los grupos PPE y ALDE respaldan decididamente que la Comisión de Peticiones 

respete el derecho a que los asuntos se tramiten de forma imparcial, justa y en un plazo 

razonable1. Sin embargo, lamentamos que el grupo de trabajo retrasara la tramitación de estas 

peticiones y no elaborara conclusiones sobre la base de las audiencias de todas las partes 

interesadas involucradas y que, por el contrario, se centrara principalmente en los derechos de 

los progenitores en vez de en el bienestar del niño. 

                                                 
1 Artículo 24 de la Carta de los Derechos Fundamentales: 
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Annex 1 

Abstracts of the Debate following the oral questions on “protecting the best interest of 

the child in Europe. 

Jeanine Hennis-Plasschaert, President-in-Office of the Council. – Mr President, Madam 

Commissioner, honourable Members, many thanks to Cecilia Wikström for the very kind 

words. I would like to recall the importance the Presidency attaches to the work on civil law, in 

particular on family matters and e-Justice solutions, and I take this opportunity to thank the 

Chairs of the Committee on Legal Affairs and the Committee on Petitions, Svoboda Pavel, and 

of course my former colleague Cecilia Wikström. I thank them for coming with these questions 

and ideas to complement the EU message already in place to protect the best interests of the 

child in cross-border situations. 

On adoption: as you know the issue of adoption of children is a matter which is not regulated 

at EU level but by national laws and by some international conventions, particularly the Hague 

Convention of 1993, to which all EU Member States are parties. This Convention aims at 

protecting adopted children in their countries, if possible by offering them a home in those 

countries. It provides for cooperation between the authorities of the different States. The 

Council may adopt measures concerning family law with cross-border implications 

following Article 81.3 of the Treaty, including in the field of adoption – but only on the 

basis of a proposal from the Commission. 

 

On welfare and child poverty: concerning the issue of the welfare of children, I would like to 

say a few words on the fight against poverty, which is a complex reality affecting many children 

unfortunately. The fight against poverty is one of the objectives of the Europe 2020 strategy 

and it is also one of the Presidency’s priorities. Working closely with the Social Protection 

Committee, the Presidency has therefore tabled Council Conclusions on an integrated approach 

for combating poverty and social inclusion. In this document, which is to be adopted in June, 

the Council encourages Member States to address child poverty and promote children’s 

wellbeing through integrated strategies in accordance with the Commission recommendation 

‘Investing in children’. The Council also invites Member States to intensify the exchange 

of knowledge, experiences and best practices in this field. Let me mention in particular the 

Roma children because, yes, we must also continue to address other longstanding challenges in 

addition to the situation faced by Roma children, and I thank the European Parliament for 

keeping this issue on the EU agenda, including on International Roma Day earlier this month, 

on 8 April to be precise. 

As regards mediation, the EU has put in place the 2008 Mediation Directive, which aims at 

facilitating access to alternative dispute resolution. It promotes the amicable settlement of 

disputes by encouraging the use of mediation and by ensuring a balanced relationship between 

mediation and judicial proceedings. Moreover, the Brussels IIa Regulation foresees mediation 

as one of the functions of cooperation between central authorities in matters of parental 

responsibility. There is common understanding in Council that the revision of Brussels IIa is a 

topic of great importance and, to be honest, it is about time. 

On e-Justice, on improving access to information in the justice field: you know that the e-Justice 

Portal was launched in 2010 in collaboration with the Commission and the Member States. The 

Council’s Second Action Plan on e-Justice stresses that information relating to minors should 

be included in the e-Justice Portal. A specific expert group is now examining the ways to 

expand information on minors already available on the Portal, and your specific question 

relating to adoption procedures could indeed be considered in this context. 
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In closing, I wish to say that the Council awaits with great interest the Commission proposal 

amending the Brussels IIa Regulation, as this is the cornerstone of EU judicial cooperation in 

matrimonial matters and matters of parental responsibility. 

 

Věra Jourová, Member of the Commission. – Mr President, I would like to thank the 

Committee on Legal Affairs (JURI) and the Committee on Petitions (PETI) for organising this 

debate which I very much welcome. As has been said several times already, the Brussels IIa 

Regulation is an extremely important piece of legislation for many families in Europe. It has 

been applied for ten years and has proved to be very useful, but the time has come to review it. 

The Commission intends to come forward with a proposal late June this year. 

Our assessment is that the Brussels IIa Regulation works overall well with regard to 

matrimonial matters. We do not envisage, at this stage, the need to revise it in this respect. On 

the other hand, there is clear evidence for the urgent need to revise the regulation as regards 

parental responsibility aspects. Parliament, better than anyone, is aware of numerous cross-

border cases in which the judicial cooperation based on this regulation is not fast enough, to 

say the least. Children end up being hostage of lengthy legal disputes. The mechanisms put in 

place by the Brussels IIa Regulation have helped in determining parental responsibility or 

settling child abduction cases, but we have to take additional steps.  

I intend to further clarify the rules on parental responsibility, to improve the enforcement 

of judicial decisions, to speed up the procedures and make sure that the best interests of 

the child are of primary consideration and effectively protected. More concretely we are 

considering measures on the following aspects. Firstly, to speed up the return procedure. 

There are still far too many child abduction cases in which parents with an enforceable return 

order are stuck in lengthy proceedings. Abducted children must be returned swiftly as passing 

of time can have irreversible consequences for the relationship with their parents. Evidence 

shows that in those Member States with specialised courts the return procedure can be much 

smoother and quicker. 

Secondly, to see whether the existing exequatur procedure is still needed and to define the 

grounds for refusal of the enforcement of judgements. It is unacceptable that currently a 

parent can be left without any possibility to see his or her child for years due to delays in the 

enforcement of judgments. 

Thirdly, to increase judicial cooperation and mutual trust between Member States, for 

example when it comes to the specificity of family proceedings.  

Fourthly, to smoothen the differences in national rules governing the hearing of the child. 

Too often these rules are invoked to refuse a judgement from another Member State. I am 

convinced that while acknowledging different legal traditions we can – and must – do better to 

respect the child’s right to be heard. Finally, to improve the cooperation between national 

authorities with responsibility for child protection or parental responsibility matters. We need 

a strong network of these authorities to help parents in enforcing their parental rights abroad.  

 

Besides these key changes to the Brussels IIa Regulation, we will also continue our awareness 

raising activities, targeting also child welfare and consular authorities. This is duly 

reflected in our funding priorities and calls for proposals.  

To conclude, let me refer to the aspects related to adoptions. The Brussels IIa Regulation does 

not cover these aspects. The functioning of child protection and welfare services is governed 

by national law. The Commission has thoroughly examined the numerous petitions concerning 

adoptions without parental consent that you have recently received. None of them fall into the 

remit of EU law. However, the Commission is contributing to the elaboration of a common 
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understanding of how the rights of the child can best be protected and promoted. For 

instance, let me point to the Ten Principles on integrated child protection systems, which 

were debated in the last European Forum on the Rights of the Child and which are also 

mentioned in your draft resolution.  

 

We will continue to support Member States in implementing a child rights—based approach 

and I know that you also, through dialogue and awareness raising, can have a real impact on 

improving the situation on this very important matter. I am looking forward to our close 

cooperation on these files, in the best interest of children and for the benefit of families in 

Europe. 
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Annex 2 

Petitions related to Denmark:  

A. list of petitions,  

B: intervention of Ms Pia Deleuran, 

C. working document on the FFV, see link:  

http://www.europarl.europa.eu/committees/en/peti/working-documents.html 

Annex 2A 

Number TitleA  Language Con. 
Countries 

0954-12 by V. A. (Italian), on alleged treatment in 
violation of human rights by the Danish 
authorities 

 English Denmark,  

0963-12 by M. K. D. A.-A. (Filipino), on her 
unsustainable situation in Denmark 

 English Denmark,  

0964-12 by F. I. (Italian), on lack of contact with his 
daughter living in Denmark 

 Italian Denmark,  

0965-12 by A. K. (Polish), on alleged medical 
negligence in connection with the treatment 
of her daughter and her problems with the 
child’s Danish father 

 Polish Denmark,  

1078-12 by M. W.r (Austrian), on the dispute over 
her child's abduction and on the 
enforcement of the Hague Agreement by 
Denmark 

 German Denmark, 
Austria,  

1891-12 by O. J. (Russian) concerning human rights 
infringements by the Danish authorities 

 English Denmark,  

1945-12 by A. N. (Danish), on a violation of her 
human rights and those of her children 

 English Denmark,  

0107-13 by H. A. (Icelandic), on violations of the 
human rights of non-Danish parents in 
custody and abduction cases in Denmark 

 English Denmark,  

0108-13 by S. C. W. (Danish), on violations of the 
human rights of non-Danish parents in 
custody and abduction cases in Denmark 

 English Denmark,  

0939-13 by K. M. (US), on a custody dispute in 
Denmark 

 English Denmark,  

0944-13 by B. T. (Danish), on shared custody in 
Austria and Denmark 

 Danish Denmark,  

1036-13 by H. B. M. (Danish) concerning her 
struggle to protect her child against her 
violent ex-partner 

 Danish Denmark,  

http://www.europarl.europa.eu/committees/en/peti/working-documents.html
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1234-13 by M. M. (Danish) on an alleged breach of 
human rights, including children’s rights, in 
Denmark 

 Danish Denmark,  

1235-13 by M. E. L. (Danish) on action by the 
Danish authorities with regard to her family 
and her child 

 Danish Denmark,  

1398-13 by A.R.  (Danish) on human rights 
violations against her children and herself 

 English Denmark,  

1547-13 by L. E. (Danish) on human rights violations 
on her and her children in Denmark 

 English Denmark,  

1564-13 by B. S. W. (Danish) on violations of 
children’s rights, parents’ rights, mothers’ 
rights and human rights in Denmark 

 English Denmark,  

1630-13 by B. H. (Danish) on violence against her 
child 

 Danish Denmark,  

1656-13 by K. H. (Danish) on the right of her child 
being heard and protected under the UN 
Convention on the rights of the child 

 English Denmark,  

1797-13 by C. V. (Danish) on violations of the UN 
Convention on the rights of the child and 
other human rights conventions in Denmark 

 Danish Denmark,  

1802-13 by S. L. (Danish), on protecting her 
daughter 

 English Denmark,  

1940-13 by T. D. (Danish) on the way in which the 
Danish authorities deal with custody cases 

 Danish Denmark,  

1955-13 by L.L.T. (Danish) on removal of her three 
children 

 Danish Denmark,  

2127-13 by B. S. W. (Danish) on violations of 
children's rights, parents' rights, mothers' 
rights and human rights in Denmark 

 Danish Denmark,  

2166-13 by M. O. (Honduras) on alleged 
discrimination and persecution in Denmark 

 Spanish Denmark,  

2296-13 by B.S.W. (Danish), on discrimination 
practised by the welfare officers, child 
psychologists, city council and courts of law 
in Denmark 

 English Denmark,  

2636-13  by T. R. A. (Danish) on the actions of the 
youth care authorities in Denmark 

 English Denmark,  

2790-13  by B. H. (Danish), on the Danish 
authorities’ infringement of a child’s rights. 

 Danish Denmark,  

1140-14 by H. J. (Danish), on the rights of children in 
Denmark and Sweden. 

 Danish Denmark, 
Sweden,  

2434-14 by R. H.-C. (Swedish), on behalf of the 
Nordic Committee for Human Rights 
(NKMR) on a report on child custody in 
Denmark, Finland, Norway and Sweden 

 English Denmark, 
Sweden, 
Norway, 
Finland,  
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Annex 2 B 

PETI Working group on Child Welfare Issues 

Meeting on petitions against the Danish child custody proceedings  

 

Contribution of Pia Deleuran, Danish lawyer and mediator.   

Mrs Deleuran concentrated on the main shortcomings of the Danish Act on Parental 

Responsibility ( Forældreansvarsloven 2007), revised in 2012 and accompanied by the so called 

“Divorce-packages 1”, entered into force in October 2015, which contains a regulation on the 

birth parents obligations in case of conflict related to their children.  

The Danish line focuses on getting the parents to negotiate an agreement about their children 

custody and the visitation right when their relationship or marriage breaks up (even if the 

parents have never lived together if the child is a product of a donor or a criminal act). It is 

aimed to support both parents in a mediation process and to offer more equality between 

mothers and fathers.   

Before this agreement a first round of mediation is supposed to establish the interim visitation 

rights.   This right of visitation is aimed at enabling the child to have contact with both parents 

and is decided without a full investigation about the problems and the cause of the conflict 

between the parents.  

Regarding custody the law has set up share custody as a ground rule (even for breast-feed 

babies).   

 The original aim of this legislation was to help people getting into a dialogue and to set a future 

oriented system.  The use of mediation within the administrative body called State 

Administration (Statsforvaltningen) to deal with custody, the set-up of the habitual residence 

of the child and the visitation rights is mandatory. This system is called “one-entrance”. All 

cases in family matters are dealt with in this institution as a first step.   

The concept of the best interests of child has been redefined as a single issue: being in contact 

with both parents. The law focuses on the future with no holistic approach of the history of the 

family and the global well-being of the child. Pia Deleuran considers that the system does not 

offer a sufficient protection to a child confronted to an abusive parent and insists too much on 

the right of the child to be in contact with both parents (this focus is mentioned in the 

instructions to the social workers involved as child experts in a mediation/negotiation 

procedure).   She mentioned a case she has to deal with where the State Administration, in its 

own initiative, tried to establish contact between a child and one of the parents who has not 

shown any interest in visitation and has been accused of being violent towards the child. 

Pia Deleuran particularly insists on the following issues:  

- the mediation and the following decisions are undertaken without any screening of the whole 

situation and the history of the family. Therefore there might be cases of domestic violence 

where the victim is forced to face and deal with the aggressor. She adds that the system 

sometimes leads to cases of child abduction by the parent who has been victim of violence or 

tries to protect the child from abuse or violence and does not want to be confronted to the author 

of these mistreatments outside of a court.  It seems that no consideration is given to the possible 

consequences of the violence against the mother on the well-being of the child.  This is in breach 

with the Istanbul Convention, ratified by Denmark, which states in its article 31.1 that “Parties 

shall take the necessary legislative or other measures to ensure that, in the determination of 

custody and visitation rights of children, incidents of violence covered by the scope of this 

Convention are taken into account” and in its  Article 48.1 that “Parties shall take the necessary 

legislative or other measures to prohibit mandatory alternative dispute resolution processes, 

including mediation and conciliation, in relation to all forms of violence covered by the scope 
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of this Convention.” 

- the new regulation is long and detailed but there no legal aid available as long as the case is 

in front of the administrative body.  

- In case of disagreement after the mediation phase, only custody cases and residence questions 

can be sent to court. Sending the case to court is done by the State Administration and not by 

the lawyers. This has as a consequence that some cases do not get access to the court system. 

Visitation arrangements can never be dealt in front of a court. It must also be noted that when 

the cases are dealt with in the State Administration parents do not speak under oath, as in court 

settings. 

- Visitation can only be refused if it is proved that the contact with a parent is the cause of the 

child's troubles/suffering. However, since there is no possibility to have witnesses involved in 

the proceedings, it is very difficult for the other parent to prove an abusive or violent situation.  

According to Pia Deleuran it could be considered as a breach to the right for a fair trial. 

 

If a parent refuses to negotiate it can be seen as lack of parental skills and ability and sanctioned 

so that the custody and the residence of the baby, toddler or child is given to the other parent – 

even though that parent is unknown to the child and has no emotional bond with him/her. 

Pia Deleuran considers that the offer of free mediation is a very good instrument in family 

matters but it has to be voluntary. She adds that the counselling and advice from a child expert 

is helpful to many families who are in a break up situation.  In some cases judicial proceedings 

in front a court are necessary and parents should have access to judicial proceedings when 

needed.  

No member of the Danish Parliament had voted against these legal instruments and there was 

no opposition manifested among lawyers or child-experts. The Danish Ombudsman when 

seized about this sever problems in the State Administration replied that this legislation needed 

time to be efficiently implemented. However, data show that there is an increasing number of 

cases where parents are in highly conflictual situations about the child custody and visitation 

rights.   

Pia Deleuran considers that situations of domestic violence and abuses have been 

underestimated by the legislator and the public services. The official webpages do not provide 

information on these issues and translation in other languages than Danish can hardly be found. 

Pia Deleuran also quoted the communication n° 46/2012 published in March 2016 where the 

CEDAW recommends to Denmark to:  

"ii) Review and amend the Act on Parental Responsibility so as to ensure that (a) the 

requirement to consider the child’s best interests as a primary consideration in all actions or 

decisions that concern him or her, both in the public and private sphere, is reflected both as a 

substantive right and as a rule of procedure, and (b) that the “best interests of the child” principle 

apply to all administrative and judicial proceedings, whether staffed by professional judges or 

lay persons or other officials in all procedures concerning children, including conciliation, 

mediation and arbitration processes; 

iii) Develop legal principles which fully respect the rule of law, and ensure that the justice 

system provides for a robust and effective appellate system in order to correct both legal and 

factual errors, especially in custody cases and the determination and assessment of the principle 

of the best interests of the child;  

iv) Conduct a comprehensive review based on research of Danish custody law and the Act on 

Parental Responsibility, in particular assessing its impact on foreign parents, especially foreign 

mothers;  

v) Combat all negative attitudes and stereotypes which foster intersecting forms of 

discrimination against women, especially mothers of foreign nationality and ensure the full 
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realization of the rights of their children to have their best interests assessed and taken as a 

primary consideration in all decisions;  

vi) Design specialized and mandatory training programmes for judges , prosecutors and lawyers 

as well as other professionals involved in administrative and judicial proceedings on the 

dynamics of violence against women, custody and visitation rights and the “best interests of the 

child” principle, non-discrimination against foreign nationals as well as gender stereotypes in 

order to equip them with the necessary knowledge and skills to discharge their duties in 

conformity with the State party’s international obligations. In accordance with article 7 (4), the 

State party shall give due consideration to the views of the Committee, together with its 

recommendations, and shall submit to the Committee, within six months, a written response, 

including any information on any action taken in the light of the views and recommendations 

of the Committee. The State party is also requested to publish the Committee’s views and 

recommendations and to have them translated into Danish and widely disseminated in order to 

reach all relevant sectors of society.” 

Pia Deleuran concluded by reminding that this system was originally envisaged as an 

experiment and that in view of the results it should be reviewed in order to ensure a better 

protection of children's rights and equal legal guarantees for both parents in front of a court 

when necessary.   

She finally informed the members that GREVIO, the monitoring instrument mentioned in The 

Istanbul Convention, will be contacted and informed about the situation so that an investigation 

can be launched on the situation in Denmark regarding the necessary protection of children. 
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Annex 3 
Petitions related to UK:  

A. List of petitions; 

B. Study on non-consensual adoptions in UK, see link:  

(http://www.europarl.europa.eu/RegData/etudes/STUD/2015/519236/IPOL_STU%282015%2

9519236_EN.pdf)  

C. Working document on the FFV, see link: 

http://www.europarl.europa.eu/cmsdata/110842/1092729EN.pdf; 

D. Intervention of Ms. Andrea Cisarova, Director of the CIPS in Slovakia 

Annex 3 A 
Number Title Language Con. Countries 

1847-13 by E. L.-S. (Dutch), on religious and ethnic 
discrimination against a child by the British 
authorities 

English United Kingdom,  

2468-13 by R. F. (British), on the practice of forced 
adoptions in the United Kingdom. 

English United Kingdom,  

2546-13 by A. B. (Lithuanian), on her son, who has 
been taken into care 

English United Kingdom, 
Lithuania,  

0063-14  by J. I. (Lithuanian), on behalf of her 
daughter, on child welfare in the UK 

Lithuanian United Kingdom, 
Lithuania,  

0344-14  by M. P. (Bulgarian), on the supposed 
violation by the British authorities of the 
fundamental rights of a Bulgarian family 
relating to the custody rights over a minor 

English Bulgaria, United 
Kingdom,  

0448-14  by V. S. (Bulgarian) on the return of her 
daughter to the biological mother 

English Bulgaria, United 
Kingdom,  

1638-14 by S. G. (Latvian) on the role of social 
services in children-related cases, in the UK 

English Latvia, United 
Kingdom,  

0195-15 by M. E. (French) on the taking of her 
children by British social services 

French United Kingdom,  

0764-15 by I. F. (Estonian) on the forced adoption of 
a new-born Estonian national in the UK 

English Estonia, United 
Kingdom,  

1392-14 by C. K.-B. (German), on the return of her 
childen to Germany 

German Germany, United 
Kingdom,  

2813-13  by M. B.-H. (British) on the decisions made 
by the UK social services regarding her son 

English United Kingdom,  

2542-13 by D.S. (British), on Forced adoptions English United Kingdom,  
2473-13 by A. A. (Lithuanian) on alleged 

discrimination by UK authorities on the 
grounds of ethnicity, religion and language 
and violation of the European Convention on 
Human Rights 

English United Kingdom,  

2498-13 by B. G. (United Kingdom), on the removal of 
her children by social services 

Polish United Kingdom,  

http://www.europarl.europa.eu/RegData/etudes/STUD/2015/519236/IPOL_STU%282015%29519236_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/STUD/2015/519236/IPOL_STU%282015%29519236_EN.pdf
http://www.europarl.europa.eu/cmsdata/110842/1092729EN.pdf
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2287-13 by A. A. (Lithuanian), on alleged 
discrimination by UK authorities on the 
grounds of ethnicity, religion and language 
and violation of the European Convention on 
Human Rights 

English United Kingdom,  

1707-13 by S. K. M. (German), on behalf of 
Association of McKenzie Friends, on 
Abolition of Adoptions without Parental 
Confirm (forced adoption) over 2500 
supporters. 

English United Kingdom,  

0030-16 by K.C. (British) on  litigation with the social 
authorities in Nottingham, UK 

English United Kingdom,  
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Annex 3D 

 

Intervention of Mrs Andrea Cisarova, Director of the CIPS, Slovakian Centre for 

International Legal Protection of Children, Central Authority for Slovakia. 

 

The Centre is entitled to request information from competent local social authorities on a minor 

who is a citizen of the Slovak Republic or one of whose parents is a citizen of the Slovak 

Republic and who is subject to measures related to the removal of a child and its placement in 

a substitute care. The social authorities are entitled to contact the Centre directly regarding a 

child who is subject to measures connected with the removal of a child and its placement in a 

substitute care. The social authorities shall provide the Centre with information on the minor 

and its parents (name, surname, date of birth, last known address in the Slovak Republic) and 

detailed particulars of the case (in particular, the reason why is the child subject to social or 

legal protection and details of planned procedure in the case). Centre proceeds under Council 

Regulation (EC) No 2201/2003 in order to obtain assessment on social conditions of relatives 

of child, who could possibly take care of the child. To obtain this information it is necessary to 

request the particular and certain authorities responsible for preparing the assessments.  

Successfully solved cases- the case of the minor children Boor 

One of the milestones in the life of the Centre was the case of the minor children Boor, in which 

the UK court allowed the Centre to join the ongoing court proceeding as a third party. Some 

facts about this case: In the case of the children Boor, where care and placement order as well 

a residence order were issued in respect of the minor children: Martin and Samuel, because 

Martin was examined at a hospital and had various bruises and scratches identified on his body. 

Mother has been unable to provide an explanation for the injuries. The Local Authority, Surrey 

County Council issued proceedings on 7th July 2010 and seeks Care Orders. On May 30, 2012 

the final hearing took place before the competent court. The court entrusted the minors to the 

care of Surrey County Council. In the proceedings, the judge failed to consider the opinion of 

the Slovak psychologist concerning the ability of Mrs Študencová (grandmother) to take care 

of the children and relied exclusively on the opinion of the English psychologist and authorities. 

The court on 29th of May 2012 denied the grandmothers application and decided to place the 

children at foster family in the UK. On 13th of September 2012 the Centre submitted an 

intervention to the Civil Appeals Office, which on the 14th of September was accepted and 

allowed the Centre to be a third party in the proceedings. The children were at the end 

repatriated to Slovakia. It was a very important achievement, because from then the Centre is 

able to affect the court proceedings regarding the Slovak children removed from the care of 

their parents and it’s able to help the applicants to get them back to their care or place them in 

the care of their relatives. After the Centre successfully solved the case of Boor children they 

started to prepare a) submissions, b) written statements and c) interventions in order to be able 

to influence the court proceedings in the UK. These documents are prepared by the director of 

the Centre and their aim is to represent the opinion of the Slovak social services and offer 

different solutions to the UK authorities. These different solutions could be: a) transfer of 

proceedings to the Slovak court, which is better placed to decide the case according to the art. 

15 of the Council Regulation (EC) No 2201/2003 or b) entrust the child to the care of relatives 

living in Slovakia, who are able to take care of the child. The Centre always believes that the 

UK court will choose the best option and will decide in the best interest of the child.  

Memorandum of understanding- activities of the Centre 

One of the most important activities of the Centre is a process of negotiating and signing 

bilateral agreements between the local authorities of UK and the Centre as Central Authority of 
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Slovak Republic. These agreements are called Memorandum of Understanding and their aim is 

to ensure the fast and smooth communication between the Slovak Central Authority and the 

local authorities of the UK in the cases involving minor Slovak citizens. These agreements are 

based on the Articles 55 and 56 of the Council Regulation (EC) No 2201/2003 (Brussels II a). 

Currently the Centre was able to establish cooperation with two local authorities from the UK. 

The first Memorandum of understanding was signed with Peterborough City Council on the 

19th of November in 2015 in Peterborough. The main goal of this Memorandum of 

Understanding is to assist the Centre and Peterborough City Council in England to a) ensure 

cross border co-operation in children cases and to strengthen co-operation; b) gain an 

understanding of procedures in each jurisdiction and communicate information on national laws 

and procedures; c) establish practical arrangements for assessments and return of children. It is 

very important to inform immediately the Slovak Central Authority about the removal of the 

children, who are Slovak citizens from their parents care at the territory of the UK. In these 

cases it’s not possible for the children to remain with their birth parents and or extended family 

and in most of the cases they are entrusted to the care of the local authorities and foster families.  

The second Memorandum of Understanding was signed on the 23th of March 2016 with Derby 

City Council and its content is very similar to the first memorandum. The most important is the 

question of placement of the children (Slovak citizens) at the territory of the UK after their 

removal from their parents care and their repatriation to Slovak Republic. At the moment the 

Centre is negotiating with other local authorities from the territories where the most of the 

Slovak citizens are working and living in the UK. These local authorities are the following: 

Sheffield City Council, Manchester City Council, Newcastle City Council, Bradford City 

Council, Birmingham City Council, etc. 
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Annex 4 
Petitions related to Germany (Jugendamt):  

A. List of petitions;  

B. Working document on the FFV to Berlin, see link: 

(http://www.europarl.europa.eu/meetdocs/2009_2014/documents/peti/dt/906/906407/906407e

n.pdf);  

C. Interventions of: Ms Marinella Colombo, Italian journalist and author, Mr. Francesco 

Trapella, Italian lawyer, Maître Muriel Bodin, French lawyer; 

D. Summary of the intervention of a Jugendamt representative in PETI Committee meeting; E. 

Letter to the German authorities and reply. 

 

Annex 4A 

 

 

Number Title  Language Con. Countries 

0128-07 by T. P. (German) on  arbitrary measures 
taken by the German child and youth 
welfare office (Jugendamt) 

 German   

0760-11 by R. G. T. (Columbian), on abusive 
measures taken by the German Office for 
Children and Young People (Jugendamt) 

 Spanish Germany,  

1372-11 by M. G. (Polish), on behalf of the 
International Association against 
Discrimination against Children in 
Germany’, on the ban on the use of Polish 
in connection with supervised contact 
(Jugendamt) 

 Polish Germany,  

0477-12 by M. K.S. (Polish) on her protest against 
the German youth welfare office 
(Jugendamt) and the German family 
courts’ decisions 

 German Germany,  

0520-12 by I. M. (German), concerning the German 
youth welfare office (Jugendamt) 

 German Germany,  

0526-12 by H. S. (German), on the removal of her 
son from home  (Jugendamt) 

 German Germany,  

0531-12 by M. A. S. (Italian), on the placement of 
her son with his grandmother (Jugendamt) 

 Spanish Germany,  

0560-12 by G. J. (German), on the neglect of 
children in care homes and children’s 
homes and the responsibility of the 
German youth welfare office (Jugendamt) 

 German Germany,  

http://www.europarl.europa.eu/meetdocs/2009_2014/documents/peti/dt/906/906407/906407en.pdf
http://www.europarl.europa.eu/meetdocs/2009_2014/documents/peti/dt/906/906407/906407en.pdf
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0979-12 by L. G. (French), on the Jugendamt in 
Germany, on its operating methods and 
the discriminatory nature of its 
administrative measures 

 French France, 
Germany,  

0984-12 by A. J. (French), on the respect of the 
rights of parents in Germany in relation to 
the operating methods of the Jugendamt 
institution 

 French France, 
Germany,  

1060-12 by L. G. (French), on alleged discrimination 
against foreign parents in Germany’s law 
and by German courts with regard to 
parental authority over children born to 
spouses of different nationalities 
(Jugendamt) 

 French Germany,  

1278-12 by M. N. (German) concerning the 
Jugendamt (Youth Authority) and 
compliance with legal judgments under 
German family law 

 German Germany,  

1871-12 by A. H. (German) concerning the German 
Youth Office (Jugendamt) and recognition 
of  judgments in the field of German family 
law 

 German Germany,  

1901-12 by P. F. (French) concerning the German 
Youth Office (Jugendamt)  

 French Germany,  

0049-13 by P. R. (French) on custody of his children 
(Jugendamt)  

 French Germany,  

0059-13 by M. M. (German), on the German 
Jugendamt (Youth Welfare Service) 

 German Germany,  

0460-13 by L. M. (Italian), on discrimination against 
foreign parents in Germany (Jugendamt)  

 Italian Germany,  

0515-13 by D. T. (Czech), on Jugendamt in 
Germany 

 Czech Germany,  

0624-13 by A. O. (Romanian) concerning the 
recognition of custody rulings in the 
European Union and compliance therewith  
(Jugendamt)  

 English Germany,  

0643-13 by E. O. (German) on the conduct of the 
Jugendamt in Darmstadt 

 German Germany,  

1784-13 by L. S. G. (French) on abuse of the EAW 
in the family matters and abandonment of 
family because of alleged non-payment of 
alimony or maintenance advances 

 French France/Germany 

2317-13 by L. R. (Croatian), on the taking into care 
of her son by the Jugendamt [Youth 
Office] 

 German Germany,  

2426-13 by L. P. (Italian) on the Jugendamt in 
Germany (Beistandschaft) 

 Italian  Germany 
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0007-14  by M. A. (Polish), on the actions of the 
Jugendamt Kleve (youth welfare office in 
Kleve, Germany) 

 German Germany,  

1158-14 by A. R. (German), and one co-signatory, 
on the German Youth Authority 
(Jugendamt) 

 German Germany,  

1720-14 by T. H. (German) on the right to visit her 
daughter 

 French Germany, 
France,  

0204-15 by B. M. P.-M. (Polish) on the German 
"Jugendamt" (Youth Office) 

 German Germany,  

0509-15 by P. T. (Italian) on the Jugendamt and 
breaches of the right to parenthood in 
Germany 

 Italian Germany,  

1220-15 by R. P-I. (Italian) on the performance of 
the German Jugendamt 

 Italian Germany,  

1378-15 by R. P-I. (Italian) on the performance of 
the German Youth Welfare Office 
(“Jugendamt”) 

 Italian Germany,  

1425-15 by C.J. (French) on the non-recognition by 
the German administrative (Jugendamt) 
and judiciary authorities of a judgment 
made in France 

 French Germany,  

0459-16  by A. J. Petition contre le detournement et 
la distorsion du reglement europeen 
4/2009 et des conventions internationales, 
systematiquement mis en œuvre au sein 
des tribunaux de la famille en allemagne 

 French Germany,  

1021-16 by K.B. (French) on the change of family 
name of binational children 

 French Germany 
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Annex 4C 

Interventions of: Mr. Francesco Trapella, Italian lawyer, Maître Muriel Bodin, French lawyer 

and Ms Marinella Colombo, Italian journalist and author. 

 

THE DEFINITION OF EUROPEAN PUBLIC ORDER AS A USABILITY PARAMETER FOR EVIDENCE IN 

CRIMINAL PROCEDURES ON CRIMES IN THE FAMILIAL DOMAIN* 

Francesco Trapella – Head of Research in Public Law (Tor Vergata University, Rome) and 

Research Associate in criminal procedure, University of Ferrara. 

1. EUROPEAN PUBLIC ORDER 

To delineate the subject of this document, we must first define European public order. In 1995, in 

the LOZIDOU judgment, the European Court of Human Rights stated that the European Convention 

on Human Rights is an instrument of European public order1. This notion therefore demonstrates 

the recovery of the universality of moral values, which was shattered when the principle of national 

sovereignty was confirmed by the construction of barriers of national autarky. The convention 

brought about public order in the area of 
o 

fundamental rights: it would be meaningless if its implementation was influenced by national 

particularisms2 and it therefore cannot be interpreted in a different way in each Member State. 

Thus, as Caroline Picheral said, taking up Frédéric Sudre’s definition, European public order is a 

‘functional legal category responsible for the democratic values and liberal economic values 

necessary for European integration’3. 

When one talks about fundamental rights, one refers to ‘“the rights which are actually 

declared and protected before a court’, which are guaranteed by internal constitutional rights, the 

European Convention on Human Rights or the Charter of Fundamental Rights”’4. European public 

order is also defined by EU law: the treaties and secondary law. Before the Treaty of Lisbon, the 

Court of Justice often relied on the European Convention on Human Rights, as it expresses a 

common tradition in European countries. Since the Nice Charter in 2000, the fundamental rights 

which it provides for can be invoked before a European judge: a Court of Justice judgment from 

2006 appeared to add the Nice Charter to the sources of law in the Union. In 2009, the Treaty of 

Lisbon confirmed this. Lastly, the Court of Justice opinion 2/13 of 18 December 2014 stated that 

‘The agreement on the accession of the European Union to the European Convention for the 

Protection of Human Rights and Fundamental Freedoms is not compatible with Article 6(2) TEU 

or with Protocol (No 8) relating to Article 6(2) of the Treaty on European Union on the accession 

of the Union to the European Convention on the Protection of Human Rights and Fundamental 

Freedoms’. There are two systems for the protection of fundamental rights: on the one hand, the 

European Convention on Fundamental Rights and, on the other hand, the Nice Charter5. 

Our brief overview has shown that there are two sources of European public order: the 

                                                 
1 ECHR, 23 March 1995, Lozidou c/ Turquie, req. 15318/89, point 93. 
2  S. Lonati,Metodi d'interpretazione della Corte edu e equoprocesso, Giur. cost., 2015, p. 253. 
3 C. Picheral, L’ordre public européen: Droit communautaire et droit européen des droits de l’homme, La 

Documentation Française, 2001, p. 4. 
4 S. Nadaud, Codifier le droit civil européen, Larcier, 2008, p. 111, which quotes J. Andriantsimbazovina, 

Constitution européenne et droit fondamentaux, www.upmf-grenoble.fr. 
5 Before the Treaty of Lisbon, however, ‘decisions by community courts which relied on the Charter of Fundamental 

Rights were rare and only related to the CFI’: see S. Nadaud, Codifier, mentioned above, p. 112, note 550. Following 

the Treaty of Lisbon, in a judgment from 2013 (CJEU, 26 February 2013, Ãklagaren, C-617/10), the Court of Justice 

highlighted the autonomy of the Nice Charter, therefore national judges should assess whether, in a specific case, EU 

law or ECHR can be applied: the court does not offer fixed criteria. 

http://www.upmf-grenoble.fr/
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European Convention on Fundamental Rights and EU law1, and of course the national 

constitutions. 

2. THE RIGHT TO EDUCATION: NATIONAL LAWS, ECHR, ETC. 

According to Frédéric Sudre, European public order comprises eight rights, one of which is that of 

‘parents in respect of their convictions with regard to education’2: it follows that a parent’s right to 

educate their children according to their own will and that of their child to receive a full education 

comes from the concept of public order. 

It is important to understand what the word ‘education’ means. In THE 

REPUBLIC, Plato said that ‘thanks to a good education, [citizens] will grow up  (12) balanced men’. 

The word actually comes from the Latin: EX-DUCO,, which means: to guide or draw out. Education 

is therefore the act of ‘taking the child out of his natural (13) state’ and ‘bringing out of him that 

which he possesses in potential’; in German the term is ERZIEHEN, formed from the verb ’ZIEHEN’, 

which means ‘to pull’: Claude Bernard said that ’ERZIEHEN’ indicates the conduct of those who 

‘pull the child that resists... To educate is therefore to struggle: an unequal struggle between child 

and adult’3. On the basis of this reflection and of European law on the subject4, in Italy, the 

legislative decree of 28 December 2013, No 154 and the law of 18 June 2015, No 1015 replaced 

the word ‘POTESTÀ’ with ‘RESPONSABILITÀ’, thus the ‘responsibility of parents’ for their children: 

one no longer has only rights and powers over the other, but also obligations and (17) duties; under 

Italian law – and European regulations – education includes all the situations which link adults and 

children by having an effect on reciprocal rights and duties. 

Article 2 of the first ECHR protocol talks about ‘the right to instruction’, but 

this should be understood as the ‘right to education’ and is therefore about the parents’ prerogative 

(18) 

for their children and the limitation of state action. On the basis of this consideration, in the 1993 

HOFFMAN judgment6, the European Court of Human Rights stated that national judges cannot 

refuse to give custody of a child to its mother on the basis of her (20) religious or philosophical 

beliefs. In the 2003 PALAU-MARTINEZ judgment, the court stressed that national judges cannot take 

a child away from its mother on the basis of abstract considerations on her religious affiliations: in 

this case, the French judge argued that ‘the educational rules imposed by Jehovah’s Witnesses on 

the children of their followers are fundamentally questionable owing to their severity, intolerance 

and the obligations imposed on the children to practise proselytism’ without specifically explaining 

the reasons why the mother, who (21) was a Jehovah’s Witness, was a danger to her child. 

 

In the legal culture of European countries – and in the case-law of the European Court of 

Human Rights – educational freedom, i.e.: A) the right of parents to direct their children towards a 

certain ethical realisation or certain moral, philosophical or religious beliefs, and B) the right of the 

child to be instructed and maintained and to grow up in a safe and formative context – are 

                                                 
1 See, for example, F. Sudre, L’apport du droit international et européen à la protection des droit fondamentaux, in 

SFDI, Droit international et droit communautaire - Perspectives actuelles, Pedone, 2000, in particular p. 181-187 and 

G. Cohen Jonathan, Aspects européens de droits fondamentaux, LGDJ, 1996, 61. 
2 F. Sudre, ’Existe-t-il un ordre public européen?’, in P. Tavernier, Quelle Europe pour les droits de l'homme?, 

Bruylant, 1996, p. 54. 
3 C. Bernard, Comment nos ministres font l’histoire. Le discours de l’instruction publique et ses procédés de 

persuasion, Presses Universitaires du Mirail, 1990, p. 221. 
4 V. Decision 2003/93/EC of the Council of 19 December 2002, authorising Member States to sign, in the interest 

of the community, the 1996 Hague Convention on jurisdiction, applicable 

law, recognition, enforcement and co-operation in respect of parental responsibility and measures for the protection of 

children. 
5 With which Italy finally ratified the 1996 Hague Convention. V. M.G. Ruo, La 

ratifica della Convenzione dell’Aja del 19 ottobre 1996, inMinorigiustizia, 2015, 4, p. 43. 
6 ECHR, 23 June 1993, Hoffman v. Austria, req. 12875/87, points 30-36. 
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fundamental rights. This freedom is a limitation to the actions of states, which cannot contradict the 

educational direction chosen by (22) the parents, unless the child is in danger. 

3 __ AND EU LAW 

The European Union includes education in its fundamental human rights. The Nice Charter, for 

example, mentions the RIGHT TO EDUCATION in Article 14: ‘everyone has the right to education’. 

This principle derives from the others expressed in Article 24: ‘Children shall have the right to such 

protection and care as is necessary for their well-being’ and ‘every child shall have the right to 

maintain on a regular basis a personal relationship and direct contact with both his or her parents, 

unless that is contrary to his or her interests’. Therefore, while parents define the pedagogical 

direction of their children and, inversely, children have the right to receive a full education, they 

also have the right to maintain contact with both of their parents, even if they are separated from 

them: this right was laid down in both Article 9(3) of the International Convention on the Rights of 

the Child and Article 4 of the European Convention on the Personal Relations of the Child of 15 

May2003 (23). 

Lastly, Article 33 of the Nice Charter protects FAMILY LIFE, which means ‘the family shall enjoy 

legal, economic and social protection’. 

The Charter safeguards human dignity and respect for physical and moral integrity (24): it 

‘does not affect in any way the right of Member States to (25) legislate in the sphere of public 

morality [and] family law’, but rather contributes to establishing a European public order. In 

addition, the European Parliament Resolution of 14 March 1984, the 1996 Hague Convention and 

Council Decision 2003/93/EC (19 December 2002) form the notion of European public order in the 

context of relationships between adults and children. 

The European Union protects the family, which becomes the main context in which an 

individual’s personality is formed: the preservation of the family under EU law is so strong that, in 

the AKRICH judgment, the Court of Justice stated that, when assessing a spouse’s request to enter 

and remain in a Member State, the authorities should take into account the law on the right to family 

life, under Article 8 ECHR, provided that the marriage is genuine1. 

The only limit to preserving the family is, of course, public order: for example, the Court 

of Justice prohibited the family of a Turkish citizen who had been accused of several crimes against 

cultural heritage from being reunited. The family is therefore an (28) inviolable context unless it 

represents a threat to public order: once again, the state cannot intervene in family life but it can 

prevent it, if: A) family members are in danger; B) family members are a danger to the community. 

The Court of Justice’s specific decision-making technique should be clarified: it refers to 

Article 8 ECHR, thus demonstrating that the concept of European public order in family law comes 

from the interaction of EU sources and the European Convention on Human Rights. The Court of 

Justice and the European Court of Human Rights protect families, children and their right to 

education. It is possible, however, for them to interpret the law differently, given the diversity of 

contexts and decision-making procedures in the two legal systems (29) 

.These differences do not detract from the theory under which the right to education for children 

and, more generally, their relationships with their parents are considered to be inviolable values, 

protected at all levels by national and European law2. 

4. Provisional conclusions 

We have spoken about European public order in a similar manner to the rushed traveller Roberto 

Bin, who touches on Venice, Florence and Rome, struggling to address all of Italy (31) 

in just a few days: we have dealt briefly with the main opinions of European judges – from the 

Court of Justice and the European Court of Human Rights – with regard to European public order 

                                                 
1 ECJ, 23 September 2003, Akrich, C-109/01, Rec. I-9665. 

2 ‘European law’ here means EU law and the law under the European Convention on Human Rights. 
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applied to the family and, in particular, to the relationships between children and their parents. 

Our analysis has led to the following conclusions: 

- the right to education is part of European public order: it is a subjective legal 

situation which belongs to children with a need to be addressed in accordance with the 

principles of life together; 

- countries cannot intervene in the beliefs of parents with regard to education; 

- the state can only intervene in the education of children in the event of a danger to 

the child or the community; 

- a complete education indicates that the child has a continued relationship with both 

parents, therefore the state cannot arbitrarily halt the relations between a child and one 

of his or her parents. 

It will be necessary to consider the validity of our conclusions on procedural law, that is to 

say, to consider whether the evidence gathered in spite of the inviolability of the family – and 

therefore the child’s right to education and the parent’s right to choose that education – can be used 

in a civil or criminal procedure. 

5. PROCEDURAL PUBLIC ORDER 

There is a PROCEDURAL public order, this means all the guarantees which connote (32) 

a fair trial and which influence how the legality of court actions is monitored (33) 

. Firstly, one must consider Article 6 ECHR, under which judges must monitor the regularity of the 

procedure and uphold the rights of defence1. According to the Court of Justice of the European 

Union, the ‘exercise of the rights of the defence... occupies a prominent position in the organisation 

and conduct of a fair trial and is one of the fundamental rights deriving from the constitutional 

traditions common to the Member States and from the international treaties for the protection of 

human rights on which the Member States have collaborated or of which they are signatories, 

among which the European Convention for the Protection of Human Rights and Fundamental 

Freedoms, signed in Rome on 4 November 1950, is of particular importance’2. 

The judges cited the European Court of Human Rights’ KROMBACH judgment: once again, 

the decisions of the two European courts influence one another and form the basis of European 

public order. 

In KROMBACH, the European Court of Human Rights ruled against France for breaching 

Article 6 ECHR, as the judges in Paris had handed down a fifteen-year prison sentence to Dieter 

Krombach despite his absence during the trial and in conflict with the NON BIS IN IDEM principle: he 

had been sentenced in Germany for the same acts3. (37) 

Article 6 ECHR guarantees procedural public order: the GAMBAZZI judgment offers an 

important clarification: ‘fundamental rights, such as respect for the rights of the defence, do not 

constitute unfettered prerogatives and may be subject to restrictions. However, such restrictions 

must in fact correspond to the objectives of public interest pursued by the measure in question and 

must not constitute, with regard to the aim pursued, a disproportionate breach of those rights’. 

Each state regulates civil and criminal procedures according to its own preference; as a 

result, structural differences are possible, although the rights and guarantees listed under Article 6 

ECHR must be respected by national judges in their essence. If the defendant is ordered, under 

                                                 
1 In the ECHR on 20 July 2001 in Pellegrini v. Italy, req. 30882/96, for example, a breach of Article 6 ECHR was 

determined owing to an infringement of the right to adversarial proceedings. 
2 ECJ, 2 April 2009, Gambazzi, C-394/07, curia.europa.eu, point 28. 
3 ECHR, 13 February 2001, Krombach v. France, req. 29731/96. The claimant’s grievances are very interesting: he 

‘also submitted that the penalty for his failure to appear (namely the bar on his being represented or defended and the 

refusal to order new investigative measures) was disproportionate. He contended, firstly, that there had been no need 

for him to attend court in person because the Assize Court should have ruled on the non bis in idem principle on its own 

initiative before examining the charges against him. Above all, the applicant submitted that considerations relating to 

the proper administration of justice did not justify an accused being denied representation’ (point 72). 
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Italian law, for example, to (38) bring a case at least 20 days before the first hearing, Article 6 ECHR 

is not breached if, in another state, the defendant is ordered to bring a case within a different time 

limit: the important thing is that the party has the possibility to express his or her point of view and 

to request evidence. 

 

6. THE CIRCULATION OF DECISIONS AND EVIDENCE CONTRARY TO EUROPEAN PUBLIC 

order in criminal procedures 

There is a double level of protection in family rights-related proceedings which concern the 

interests of parents and children: one the one hand, the relationships between the two are protected 

under European law and, on the other hand, the participation of both parents and, as far as possible, 

of the children, is guaranteed under the rules of procedural public order. 

If, for example, in a custody case, the father was not heard by the court even though he was 

available, and the judges take their decision on the basis of the statements and requests of the 

mother, there is a clear breach of procedural public order which also affects the right of the child 

to maintain contact with his or her father. In this case, there is a double infringement of public 

order, to a substantial degree, and of the rules of a fair trial. For that reason, under the 1980 

Luxembourg Convention, ‘a request for recognition or enforcement in another Contracting State 

of a decision relating to custody shall be accompanied by: ... C) in the case of a decision given in 

the absence of the defendant or his legal representative, a document which establishes that the 

defendant was duly served with the document (39) which instituted the proceedings or an equivalent 

document’. 

Procedural protection is secondary to the protection offered by substantive law, thus a 

decision which detracts from public order breaches the rights of the unsuccessful party twice: it is 

in fact an incorrect application of the law – or, if it is the law which contradicts public order, the 

judge does not refuse to apply it – and, for the purpose, it rules against a party without that party 

being heard or, in a more general sense, without it having the opportunity to make a statement in a 

trial compatible with Article 6 ECHR. 

There are two possible conclusions: 

1. the decision contrary to public order cannot be recognised in the other EU Member 

States; 

2. the evidence obtained in the trial which led to the decision contrary to public order 

cannot be considered by a judge in another Member State: otherwise evidence contrary 

to public order would circulate within the Union. 

We must now examine each of the two conclusions. 

Allow me to state immediately that I am a specialist in criminal law and will therefore 

concentrate on the cooperation tools against transnational crimes: above all the European arrest 

warrant, the European protection order, the European survey decision and the means of recognising 

the decisions related to supervision measures as an alternative to provisional detention provided for 

in Council Framework Decision 2009/829/JHA. 

In 1998 in Cardiff, the European Council was invited by the British delegation to ‘determine 

to what extent there is reason to extend the mutual recognition of court decisions’1: This idea 

received the support of several Member States and led, in 2002, to the framework decision on the 

European arrest warrant2. Thanks to the warrant, the act of delivering those accused or found guilty 

of transnational crimes (42) went from ‘weighty tomes’ of bilateral or multilateral extradition 

conventions to a single instrument which is shared by the whole European Union. Of course, each 

Member State implemented the framework decision in accordance with its own laws: furthermore, 

among the reasons for not implementing the warrant are, for example, the cases in which a state 

                                                 
1 The international federation for European law, Police and Judicial Co-operation in the European Union. 

National Report 2004, Cambridge, 2004, p. 339. 
2 V. G. de Kerchove, A. Weyembergh, La reconnaissance mutuelle des décisions judiciaires pénales dans l’Union 

européenne, Brussels, 2002, p. 255. 
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demands the competence to pursue the offence according to its own criminal law, or even cases in 

which the action forming the basis for the warrant does not constitute an offence under the law of 

the state in which it was committed. Articles 24 and 25 of Council Decision 2007/533/JHA made 

it possible for a Member State to request and obtain an indicator of validity with the aim of 

forestalling an arrest for surrender purposes if carrying out the warrant is not compatible with its 

national law. 

Analogue mechanisms to protect national interests are targeted by Article 15 of framework 

decision 2009/829/JHA – which safeguards, under Article 5, ‘the fundamental rights and legal 

principles set out in Article 6 of the Treaty on European Union’ and which commits to protecting 

public order (Article 3) –, by Article 10 of Directive 2011/99/EU1 and by Article 11 of Directive 

2014/41/EU. 

Cooperation in Europe with regard to criminal law is governed by national enactment 

legislation on framework decisions and directives: it is possible if Member States share the same 

values. That is where the link lies with the notion of European public order, which is specifically 

understood as a system of fundamental principles accepted and applied in all EU Member States. 

Which brings us to the second conclusion: the evidence obtained in the trial which 

contradicted European public order cannot circulate within the Union. In fact, Article 11(F) of 

Directive 41/2014/EU makes it possible to refuse to recognise or implement a European 

investigation order in the Member State addressed if ‘there are serious reasons to believe that 

implementation of the investigation measure indicated in the European investigation order would 

be incompatible with the obligations of the executing state under Article 6 of the Treaty on 

European Union and the charter’. The rule is similar to that in Article 5 of Framework Decision 

829/2009/JHA, which cites Article 6 of the Treaty on European Union and the Nice Charter, i.e. 

the sources of European public order. 

When evidence enters a criminal trial in another Member State, the judge in that Member 

State must carry out a USABILITY TEST to determine whether the acquisition of this element could 

detract from the fairness of the trial or the rights of the parties involved. It is Article 6 ECHR which 

imposes the test with the aim of guaranteeing that the evidence is legitimate and the judge exercises 

his or her power in a way that is compatible with the right to a fair trial. 

European countries lay down the exclusion rules for evidence which contradicts the law: in 

1962, for example, the Supreme Court in the Netherlands stated that blood samples collected 

without consent cannot be used in criminal proceedings2; almost forty years later, in Italy, 

according to a judge, CORPUS DELICTI determined following an illegal search cannot be used to 

demonstrate the criminal responsibility of the defendant3. 

This leads to an initial conclusion: national judges are free to evaluate evidence on the basis 

of their convictions and the evaluation rules which can be imposed by internal laws; an exclusion 

rule is provided for across the Union: evidence which contradicts the fundamental principles – i.e. 

which contradicts European public order – cannot circulate from one country to another. 

Lastly, the double nature of European public order, substantive and procedural, which has 

been covered, ensures that usability checks by national judges with regard to evidence collected 

abroad take into account, on the one hand, upholding fundamental rights in the collection and 

acquisition procedure and, on the other hand, the compatibility of the probatory situation with the 

fair trial principle outlined in Article 6 ECHR. 

7. SUMMARY 

                                                 
1 F. Ruggieri, Ordine di protezione europeo e legislazione italiana di attuazione: un ’analisi e qualcheperplessità, in 

Proc. pen. giust., 2015, 5, p. 99. 
2 It was the Bloedproef II judgment of 26 June 1962 (N.J. 1962, 470). 
3 G.i.p. Bolzano, ord. 18 June 2000: which ruled that the judge cannot apply the male captus, bene detentus principle 

(v. Cass., sez. un., 27 March 1996, No 3) to any cases involving an illegal search because it would mean legitimising 

bad police conduct. 
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To summarise what has been covered: family and the relationships between parents and children 

are part of European public order; evidence which fails the double USABILITY TESTor a decision 

which concludes an unfair trial cannot circulate within the Union. If, by chance, the rights of parents 

with regard to their children are breached during a trial, the result of this breach cannot be brought 

before a court in another Member State. 

This premise makes it possible to explain the relationship between civil and criminal 

procedures when there are, on the one hand, issues related to the family and the education of 

children and, on the other hand, crimes against minors. The chosen example is that of parents 

discussing the custody of their children in one state and the mother then taking her children to 

another country without the father’s permission: can the evidence acquired in the judgment on 

custody be used by the criminal-court judge in the other state? Yes, if the evidence passes the 

USABILITY TEST. Can the decision which gives the mother custody of her children be acquired for 

the child abduction trial abroad in order to demonstrate that the woman has taken her children 

across the border in an effort to protect them? Yes, if the civil procedure complied with Article 6 

ECHR and, in a more general sense, the values of procedural public order. 

8. The JUGENDAMT case 

The JUGENDAMT, the German body responsible for young people, offers a very good example of 

our theory. In the debate of 15 January 2008 at the European Parliament in Strasbourg, Boguslaw 

Rogalski, of the UEN Group, said: ‘every child must have a guaranteed right to have continuous 

and direct contact with both parents, as well as the right to be brought up in the parents’ culture 

and the right to learn the language of both parents. These rights are repeatedly violated by the 

German Office for Children and Young People, the JUGENDAMT, as regards children one of whose 

parents is foreign. In cases of divorce, the JUGENDAMT uses any method to deprive the parent who 

is not German of their parental rights’1. Hanna Foltyn-Kubicka, also from the UEN Group, said: 

The provisions creating the Jugendamt date back to 1939 , I repeat, 1939 , and they continue to 

function under the law in an almost unchanged form. This institution acts on behalf of what is 

called the good of the child, but this concept has not been defined anywhere, which means that it 

can be interpreted in any way whatsoever. In proceedings, the Jugendamt favours parents of 

German background. Another concern is that it is not subject to any outside controls.(47). 

If they are right, the JUGENDAMT is in breach of European public order: in that case, the 

office’s records cannot be acquired in a civil or criminal procedure abroad, nor can the decision of 

a judge, which is based on the accounts of the JUGENDAMT, circulate within the Union. 

In Germany, the SGB gives special powers to the JUGENDAMT in judgments before the 

family tribunal (§50), on the adoption of a child (§51), or in relations with the tribunal for minors 

(§52). Under §1712 BGB, at the request of a parent, the JUGENDAMT becomes the guardian of the 

minor and takes the place of the child’s father or mother: the office for children is therefore the 

third parent. 

The JUGENDAMT can intervene heavily in the lives of families which fall under its attention: 

the office’s reports can be used by German judges and, more precisely, by the family tribunal or 

the tribunal for minors. 

The description provided below – containing three parents (the father, the mother and the 

JUGENDAMT) or one of the two natural parents and the office for children – is compatible with 

Article 6 of the ‘GRUNDGESETZ’ (GERMAN BASIC LAW): under the second paragraph ‘raising and 

educating children are natural rights of parents and an obligation which falls to them first and 

foremost. The state community shall watch over the manner in which these tasks are carried out’. 

The meaning of ‘watch over’ must be understood: abstractly, it can be said that the state 

intervenes when parents breach the rights of their children, by not sending them to school or by 

                                                 
1 The debate can be found at: http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-

//EP//TEXT+CRE+20080115+ITEM-015+DOC+XML+V0//EN&language=HR. 

http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-
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preventing them from having a normal life, for example. If Article 6(2) of the GRUNDGESETZ is read 

in the sense indicated by the European Court of Human Rights, the right of minors to education – 

and inversely that of parents to educate their child – is part of European public order. The state’s 

activity with regard to families cannot detract from the rights of the family members. 

If ‘watch over’ is read in the sense of allowing the JUGENDAMT to intervene in the 

relationships between parents and children by means of it replacing the father or the mother, the 

application of the GRUNGESETZ given under the law and the State praxis contradicts European rules 

on the family and, consequently, European public order. 

If a German judge applies §§50 or 52 of the SGB in a manner which does not allow one of 

the parents to participate in the judgment before the family tribunal or the tribunal for minors, as 

the parent has been replaced by a member of the JUGENDAMT, this constitutes a breach of Article 6 

ECHR and procedural public order. 

In all the cases that have been examined, an account by the office for children which 

contradicts the freedom of education cannot circulate in the European Union. Let us consider the 

real case in which an Austrian citizen took her two children to Innsbruck against the will of their 

Italian father: the trial for the abduction and retention of the children abroad began in Italy (Article 

574(a) of the Italian Criminal Code). In the judgment, the defendant’s lawyer called on the Italian 

judge to acquire the Austrian JUGENDAMT’s account in an effort to demonstrate that the minors 

preferred to stay in Austria rather than return to Italy. The Italian judge rejected the documents 

presented by the defence because they were not certified copies (48) in accordance with the act 

produced by the office for children. In addition to the problem with their form, the Italian judge 

was not able to accept the documents because the father had demonstrated that he was never heard 

by the JUGENDAMT or the Austrian judge in the custody and repatriation procedures. In other words, 

the Austrian judge and the office for children made a decision on the relationships between the 

children and their 

parents and on their stay in Austria without hearing the father: there was a breach of procedural 

public order from the point of view of the possibility for the claimant – in this case the father – to 

address the judge responsible. 

It is possible to draw conclusions for a project to safeguard the family under European law. 

The Member States can watch over the relationships between parents and children: the verb ‘watch 

over’ from the GRUNDGESETZ is only compatible with the Strasbourg Convention if one reads it as 

‘to protect’. The Italian Constitution, for example, in Articles 30 and 31, refers to the ‘protection’ 

of childhood and motherhood, thus the state cannot choose the place of education for families, but 

can outline policies to support parents, minors, schools and young people in general. Any activity 

which is more invasive contradicts European law or, more specifically, European public order: the 

results of these invasive activities cannot circulate within the Union and cannot demonstrate an 

inadequate level of education afforded to a young person; for those reasons, they are not permissible 

in a procedure, even a criminal procedure, as they are unusable. 
 

* Account from the meeting of the Working Group on Child Welfare (Committee on Petitions of the European 

Parliament) - 29 September 2016. 
2 See M. Cappelletti, Il controllo giudiziario delle leggi nel diritto comparato, Giuffré, 1968, p.9. 
3 F. Matscher, Methods of Interpretation of the Convention, in R. Mcdonald, F. Matscher, H. Petzold (under the 

direction of), The European System for the Protection of Human Rights, Nijhoff Publishers, 1993, p. 63. 
7 F. Sudre, Introduction, in F. Sudre, H. Labayle (under the direction of), Réalités et perspectives du droit 

communautaire des droits fondamentaux, Anthemis, 2000, p. 11. See also, F. Chevillard, Droit communautaire des 

droits fondamentaux, RTDH 2000, p. 503. 
8 ECJ, 27 June 2006, Parliament v. Council, C-540/03, JDI 2007, No 2, p. 636. 
12 Plato, The Republic, Book IV. 
13 P. Foulquié, Dictionnaire de la langue pédagogique, P.U.F., 1971. 
17 For a full analysis, see: A. Thiene, Figli, finzioni e responsabilità civile, Famiglia e diritto, 2016, 3, p.241. 
18 V. Turchi, Libertà religiosa e libertà di educazione di fronte alla Corte di Strasburgo, Stato, Chiese epluralismo 

confessionale, 8 oct. 2012, www.statoechiese.it, p. 2. 

http://www.statoechiese.it/
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20 ECHR, 16 December 2003, Palau-Martinez v. France, req. 64927/01, points 30-43. 
21 The court does not apply the criteria expressed in the Palau-Martinez judgment in international child abduction 

cases: a Swiss woman brought her son to Switzerland to take him away from his Israeli father. The father was a Jewish 

fundamentalist and, for that reason, the mother feared for her son’s health. The Swiss authorities ordered that the child 

be repatriated to Israel. The mother appealed to the European Court of Human Rights; the European judges stated that 

the measures taken by Israel to protect the child were sufficient. Once more, the educational choices of parents are 

considered inviolable, in this case in spite of the specific elements presented by the mother to report the danger of the 

father’s religious orientation. V. ECHR, 8 January 2009, Neulinger and Shuruk v. Switzerland, req. 41615/07. The Grand 

Chamber swept away the first decision: the child’s best interest must always be considered (decision of 6 July 2010). 
22 Generally, and from a national perspective, public order ‘covers proper order, security and political peace’ (see 

AA.VV., Libertés et ordre public. ‘Les principaux critères de limitation des droits de l’homme dans la pratique de la 

justice constitutionnelle’ (The main criteria limiting human rights in constitutional justice practices’). 8th seminar of 

the constitutional courts held at Erevan from 2 to 5 October 2003, in www.conseil-constitutionnel.fr): the state can limit 

the rights of its citizens only to safeguard proper order, but it cannot otherwise intervene in the lives of individuals. For 

that reason, it can be said that public order is the foundation of, and the principle limitation to, state action. 
23 V. G. Vogel, Encyclopédie judiciaire de droit luxembourgeois, DBIT, 2016, p. 94. 
24 Amplius, B. Favreau, La Charte des droits fondamentaux de l’Union européenne après le Traité de Lisbonne, 

Bruylant, 2010, p. 108. 
25 See Declaration No 61 by Poland on the Nice Charter, in OJ No 115 of 9 May 2008, p.358. 
27 ECJ, 11 November 2004, Cetynkaya, C-476/02, Rec. I-10924. 
28 M. Castellaneta, Al giudice nazionale spetta il compito di verificare i motivi di ordine pubblico, Guida al diritto, 

2005, 1, p. 63. 
29 Amplius, G.M. De Muro, I rapporti fra Corte di giustizia delle Comunità europee e Corte europea dei diritti 

dell’uomo, 31 May - 1 June 2002, archivio.rivistaaic.it. 
31 The reference is to R. Bin, La protección interna de los derechos, regarding the Convention «La protection de los 

derechos en un ordenamiento plural», Barcelona, 17-18 October 2013, being published. 
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Comments by Maître Muriel Bodin (meeting of the Working Group on Child Welfare of 
29 September 2016) 

 
The Jugendamt, as an administrative service under the auspices of local councillors in urban 

centres, assists Family Courts with regard to all measures concerning children and adolescents. 

This gives it a decisive say in all family proceedings and in their outcome. The Jugendamt is a 

stakeholder in the same way as the parents of children affected by these measures and may 

choose to act as guardian with or without the consent of the parents who are considered only as 

genitors and not educators. 

 

The problem is that the Jugendamt is biased, as it has its own criteria for determining the child's 

interests which are societal rather than family criteria - criteria relating to local administration, 

rather than to the child as a person. It is also responsible for implementing Family Court 

decisions and the Jugendamt may interpret these decisions narrowly or broadly as it sees fit. 

 

Moreover, the Jugendamt is also a player in the judiciary, as it evaluates the performance of 

judges in family cases and can thereby influence their careers. 

 

Thus the Jugendamt is not only partisan, it also assesses the judges who take the decisions on 

which the Jugendamt issues opinions; this makes judges very sensitive to these opinions that 

they endorse without taking into account the context or obtaining the evidence on which these 

opinions are based. 

 

In virtually every case, preference is given to German nationals. Preference is also given to the 

mother. German is the only language used. 

 

The following rights are thus violated: 

 

1) The right to a fair trial for the non-applicant parent; this requires at the very least that 

both sides of the argument should be heard, that the points in the debate should be translated 

and interpreted, that a genuine investigation should be held and that the proceedings should be 

impartial; instead German fellow- citizens are given preference by the Jugendamt. 

2) The right of the child to be heard (right to fair trial as one of the parties) and to know 

both parents (International Convention on the Rights of the Child) and be raised by them. 

3) The right to freedom of movement and freedom of establishment within the EU, since 

a child is forbidden from approaching a parent who is not a resident of Germany, outside the 

borders of Germany. 

4) The right to enforcement of judgments within a reasonable period of time.  

 
 
Oral intervention:  
 
 
Mrs Bodin started her intervention by reminding that Germany and France are two founding 

countries of the EU, with remarkable child protection systems with both their own 

shortcomings. She estimates that it is important to take into account the unfairness of family 

law where the decision of the judges are based on human relationships. She recalled that in 

family justice, the judges cannot rely only upon the testimonies of the parents and need the 

support of an external body to take their decision. This situation raises problems in every 
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countries. In Germany, this support comes from the Jugendamt. She highlights several 

characteristics of this administrative body:  

 

- Jugendamt offices are under the responsibility of local authorities, which means that there is 

no harmonisation of the recruitment and training of their staff at a national level and might 

explain sometimes the difference in the quality of the services provided; 

- there seems to be a presumption of innocence in favour of the German partner in case of 

separation of a couple and the decision taken in consequence to this separation are unilateral, 

without adversarial phase; 

- the opinions provided by the Jugendamt are in practice almost mandatory and only the 

Jugendamt can appeal the judge decision; 

- the Jugendamt is also responsible for the execution of the judicial decisions which can be very 

long sometimes and can decide of the temporary measures related to the child in between 

without any consideration of the parents feelings;     

- the Jugendamt services mark the judges and somehow can influence their carreer;   

She concluded with two remarks: a State is responsible for its organisation and must respect its 

own legislation/Constitution and the policy of regionalisation might offer some possibilities of 

improvements in the quality standards of the social services and in the relations between 

regional services of different Member States. 

 
 
Intervention of Marinella Colombo 
 
Ladies and gentlemen, 

I should like to take this opportunity to thank the Committee on Petitions for agreeing to 

consider a complex subject - the German family system and its Jugendamt, which, since the 

mid-1990s, has been a source of concern to thousands of families in Europe, but which has not 

so far received any clear explanation, due to the shortage of non-German specialists on the 

matter. 

I would remind you that in 2008 the Committee on Petitions drafted a first working document 

on the subject. It already confirmed the seriousness and extent of the problem, without, 

however, suggesting any avenue to be pursued in search of a solution. 

Then, in 2011, following a visit to Berlin by the outgoing Committee on Petitions’ working 

group, a second working document was drafted. The then Chair – Ms Erminia Mazzoni – had 

stated publicly that its drafting had taken more than a year because German Members of the 

European Parliament, even if they had not participated in the visit, had tried to obstruct the 

work of the drafters, in order to conceal the true situation. 

The document published in 2012 made it possible for those in authority in Germany to convince 

their counterparts that their administrative and judicial system was similar to those of other EU 

countries (http://jugendamt0.blogspot.it/2012/12/strasburgo-i-diritti-dei-minori.html). Neither 

the fact-finding trip nor that document shed any light on the matter, let alone pointing to an 

embryonic solution. The problem persists and is getting worse by the year. The very numerous 

citizens who are affected – both Germans and people of other nationalities – are now placing 

all their hope in the efforts of your working group, which is expected to ascertain the facts and 

put forward a practical solution. I wish to contribute to that effort. 

Various questions need to be considered, the first being why the German establishment is trying 

to claim, and doing everything in its power to persuade people, that its family justice system 

(legislation, courts, etc.) is identical to those of other European countries, if it is giving rise to 

so many petitions. 
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It is true that, at first sight, the system may seem to be identical. However, it is backed by a 

powerful political system (Jugendamt) which operates in the background, without there being 

any means to oppose it effectively, to prohibit it from implementing its political decisions in 

other European jurisdictions, which are compelled by European regulations to recognise them 

without an enforcement order (exequatur). The decisions of the Jugendamt therefore have a 

direct impact in other jurisdictions. It is on this basis that Germany can no longer take refuge 

behind the pretext of national sovereignty in legal matters to refuse to allow European bodies 

to exercise powers of scrutiny , scrutiny which cannot be confined to issues of ‘correct 

application’ but which must extend to the correctness of the procedure on which judicial 

decisions are based. If the ‘exequatur’ principle were reintroduced, I can assure you that most 

of the decisions on family justice issues taken in Germany would be inadmissible in our 

jurisdictions. 

First of all there is the key problem of how to translate the German judicial terms. The German 

system provides for institutions and measures which have no equivalents in our jurisdictions 

(Jugendamt, Verfahrenspfleger, Beistandschaft, etc.). These terms can only approximately be 

rendered into other languages, and the way in which that is done by no means reflects either the 

prerogatives of the parties concerned or their interactions in the judicial procedure. That gives 

rise to misconceptions. 

The JUGENDAMT (pronounced ‘You-Gen-Tamt’). 

This term is generally translated as ‘child protection service’. In reality it is anything but: it has 

more powers than a court and its purpose is not what we are encouraged to believe. 

In court, it is a party to all cases where a minor is involved. That is true even if the parents have 

full parental authority over their children and not therefore – like the social service or the 

guardian in other countries – in the case of problem families or when it has been necessary to 

withdraw parental authority from the parents. It may be said that, in Germany, a child has three 

parents: the Jugendamt is automatically designated, as provided for by Article 50 of Book VIII 

of the German Social Code (SGB = Sozialgesetzbuch). 

It is not an auxiliary to the court, but on the contrary it gives the court its ‘recommendation’ on 

the decision to be taken well before the first hearing. If the court has the temerity to rule 

differently, the Jugendamt may appeal against the decision, as also indicated in Article 162 of 

the Law on procedures for family cases and non-contentious proceedings (FamFG = Gesetz 

über das Verfahren in Familiensachen und in den Angelegenheiten der freiwilligen 

Gerichtsbarkeit) 

The Jugendamt is officially designated ‘öffentlicher Träger der Jugendhilfe’, as against ‘freie 

Träger der Jugendhilfe’ (the latter being political and church bodies). At federal level, the 

Jugendamt is exempt from parliamentary control. It operates under the aegis of a public-interest 

association, the AGJ e.V. in Berlin, which in particular acts as an umbrella body for the 16 

‘Landes-Jugendämter’ or ‘national’ directorates of the Jugendamt (those in each of the 16 

German states, the ‘Länder’). Its annual budget, which varies from year to year, totals several 

billion euros. 

At local level, the Jugendamt is the public part of the very secretive Jugendhilfeausschuss, 

‘youth assistance council’ (the term ‘assistance’ needs to be taken with a pinch of salt here). 

The Jugendamt relies on the autonomy of the communes, which is guaranteed to it by Article 

28-2 of the Grundgesetz. That is the argument used by German parliamentarians (Members 

both of the Bundestag and of the European Parliament) when they claim that they have no 

power to resolve the problem, or rather to conceal their reluctance to alter an ultra-nationalistic, 

discriminatory system. 

The Jugendamt acts as a register of births, deaths and marriages, it receives recognitions of 

paternity (Vaterschaftsanerkennung) from unmarried fathers and declarations of intent to share 
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parental care (gemeinsame Sorgeerklärung) – if that is what a German mother wishes – and 

keeps the register of such declarations. 

The numerous other functions of the Jugendamt are stipulated in Book VIII of the German 

Social Code (SGB - not to be confused with the BGB, the Civil Code), in the Law on procedures 

for family cases and non-contentious proceedings (FamFG), and in the law on advances of 

maintenance payments (Unterhaltsvorschussgesetz - UVG). 

Another party to procedures relating to families in Germany which has no counterpart in other 

countries is the VERFAHRENSBEISTAND (previously Verfahrenspfleger). 

As there is no counterpart for this, it is wrongly translated as ‘child’s lawyer’; in reality, this 

person’s legal role is a different one, requiring him to represent the interests of the German 

State, and a literal translation of the term is ‘assistant to the procedure’. This therefore has 

nothing to do with the interests of the child. That is very clear when one of the two parents is a 

foreigner: the Verfahrensbeistand submits his report to the court without even knowing the 

foreign parent. Or, to cite another example: if a child who is old enough decides to choose a 

lawyer for himself, the law does not permit that. 

The Verfahrensbeistand is, for example, the person who is required to ensure that a child who 

is in Germany, even as a result of abduction, remains there. He therefore attends training courses 

to learn how to write reports claiming that a child who has been abducted to Germany has 

integrated well into his new surroundings and that, as the Conventions require, he should 

accordingly stay there. 

Reading hundreds of case files shows that the Verfahrensbeistand claims that the child has 

assimilated well in Germany and is already speaking German just a few weeks after having 

been illegally brought into the country! 

The VERFAHRENSPFLEGSCHAFT (pronounced ‘Fer-farern's-pflayg-shaft’), or more 

recently Verfahrensbeistandschaft, is therefore, together with Beistandschaft (pronounced ‘By-

stant-shaft’), which will be discussed later, the measure which renders legal remedies 

ineffective for parents, relegating them to the role of mere spectators of a procedure concerning 

their children. 

Another point on which the German system differs from those of other countries is the way in 

which children are interviewed. 

In Germany, children are interviewed from the age of three, as provided for by international 

conventions and consolidated German case-law. 

The first consequence of this practice is this: as in other EU Member States, a three-year-old 

child is not interviewed (children are interviewed only once they reach a certain maturity), 

which allows Germany to refuse to recognise judicial custody decisions taken in other countries, 

precisely because the child has not been heard. 

Another consequence: three-year-old children are asked whether they like their kindergarten, 

whether they have any friends, whether the nursery nurse is nice, and so on, and that is enough 

to show that the child is well assimilated and that, as regards the principle of continuity, the 

most important thing is that he should remain in his social milieu, even if that means that he 

will lose his mother, who for example has been relocated abroad by her employer. 

In a word, the hearing is used to claim that the social milieu is more important than the foreign 

parent (given that the German parent provides a permanent home in Germany). 

But that is not all: the hearing of the child is not recorded, and neither the parties nor their 

lawyers attend it. it is therefore not known what questions have been asked and, above all, how 

they were asked: according to statements by slightly older children, leading questions are 

always put (making it clear what answer is expected). 

Only the German State participates in the hearing: the judge, the Verfahrensbeistand and often 

the Jugendamt. The parents receive only a brief summary confirming, in every case and as if 
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by chance, what the Jugendamt had written in its prior recommendation to the court. 

BEISTANDSCHAFT of the Jugendamt (pronounced ‘By-stant-shaft’) is the central measure of 

the German family-law system. In practice, it renders judicial procedures ineffective, and 

anticipates them. It introduces by administrative means, unilaterally and before any legal ruling 

is given, a series of binding measures, tacitly endorsed during the legal proceedings, which 

exploit the minor child and the German parent without their knowledge. 

The measure known as Beistandschaft of the Jugendamt is falsely presented as being merely an 

application for advance maintenance payments which is right and fair. It imposes on the 

German parent who seeks it a contract under which they undertake to live permanently apart 

from the other parent (they are no longer permitted even to spend a few days’ holiday together). 

It requires the relationship between the child and its foreign parent to be broken off and the 

child’s non-German origins to be eradicated (the child is not permitted to visit its parent who is 

living abroad). And above all it seizes the assets of parents that it has duly excluded, whether 

this means a foreign parent in Germany or assets abroad. Beistandschaft therefore makes the 

Jugendamt a central and major component of the German economy. 

It should be recalled here that, when a child is abducted by his German mother from a foreign 

country to Germany, before the non-German father forwards his repatriation application to the 

authorities, he receives the Beistandschaft letter, informing him that the child is living in 

Germany with its mother and that the child is claiming money from his non-German parent! 

The Jugendamt threatens the non-German parent with court proceedings (while thus confirming 

that it is in the process of substituting itself for him) and it requires him to send all his income 

and his savings. 

It has many effects, which in practice cannot be contested by legal means. I shall confine myself 

here to listing the main ones: 

Fundamentally, Beistandschaft enables the Jugendamt to place the German parent, or the parent 

whom it expects to keep the minors in Germany, under its guardianship, with the aim of 

securing a minor’s share of the rights to financial aspects and assets ('Vermögenssorge'). The 

child is automatically placed under its economic guardianship, with the aim of asserting these 

rights as a State against the parent who is to be excluded (the non-German parent), before the 

case is brought before the family court and without conceding the slightest right to the latter. 

In this way it duplicates – in advance – the court procedure relating to the civil aspects of the 

relationship between the minor and the parents, of a binding administrative procedure 

pertaining purely to financial and property aspects of the child as an economic actor. 

It renders legal remedies ineffective which might have been used to contest its discriminatory 

nature. It entrusts in advance the ‘protection’ of the child to the German parent, awarded 

custody of the child with the aid of persuasion, accordingly making the non-German parent the 

parent without custody. 

This measure applies for a maximum of 72 months (6 years) – the requisite period in order for 

judicial remedies relating to the new parental relationship arrangements to be exhausted – in 

order, at the end of the period, to cumulate the amount of arrears calculated before any court 

ruling (between EUR 10 000 and 30 000 per child), and secure from the court a payment order 

restoring to the German parent the economic share of their parental rights (Vermögenssorge) 

seized when the measure was implemented. It then uses that German parent as cover to seek 

the enforced execution of the order by imposing a salary attachment order (in Germany or 

abroad by means of European regulations) against a debtor – the non-German parent – who 

now has no legal remedy. 

I ought to make it clear that European Regulations 2201/2003, 4/2009 and 650/2012 currently 

put Germany in the position of exporting the effects of its Beistandschaft to every jurisdiction 

in Europe and exploiting foreign authorities to execute its political decisions, without their 
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having any opportunity to contest this. 

The KINDESWOHL (pronounced ‘Kin-des-voal’). 

The Kindeswohl is the principle which binds all parties involved in family law decisions in 

Germany. It does not mean the best interests of the child (which would be called ‘das beste 

Interesse des Kindes’), or the child’s welfare as we understand it in our cultures. This term 

needs to be understood in the light of the economic implications that a child has for the reunified 

economic territory of Germany (Article 133 of the Grundgesetz). 

As the child is effectively the property of a ‘super-parent’, namely the ‘Jugendamt’, which 

represents the economic interests of the German community with regard to children, the term 

Kindeswohl ought to be interpreted in the Hegelian sense, namely that of a society whose role 

is to preserve not the welfare of the child (its relationship with its two parents), but that of a 

society in which the child  is used to ensure the welfare of that society. Kindeswohl should 

therefore be translated and interpreted as the ‘economic’ wellbeing of the German community 

pursued by means of the child’, or else as the ‘wellbeing of the German people pursued by 

means of the child’. The child is the instrument of national enrichment. 

In fact it is the Germans themselves who confirm to us that in their country the best interests of 

the child are primarily seen as being to grow up in Germany, as was stated in Berlin in 

November 2011, at a meeting of representatives of the Länder. I quote: ‘Deutschland braucht 

jedes 

Kind, aber auch jedes Kind braucht Deutschland’ = Germany needs every child, but every child 

also needs Germany. 

Anyone who understands this interpretation of children’s welfare will no longer be surprised 

by what petitioners complain of, and above all will appreciate why a non-German parent 

separated from his or her German spouse (or a couple of non-German parents residing in 

Germany) always constitutes a danger to the child, as we read in all the case files sent by parents 

to the associations with which I work. 

Once this ‘economic’ concept of the welfare of the child in Germany is understood, the role of 

the Jugendamt as the guardian of this Kindeswohl, but also the precedence taken by economic 

rights (governed by the supreme law of the market and regulated by the Basic Law) over the 

civil rights of individuals (which are governed by the constitutions of the 16 German states and 

the 27 non-German states), then the nationalism and the arbitrary nature of the administrative 

and judicial decisions taken in Germany can readily be explained and seen to possess a natural 

logic. 

But the concept also makes German family law fundamentally incompatible with the family 

law of other European jurisdictions. That is because that system makes the administration of 

family justice the service provider for an economic entity superior to it – the Jugendamt – which 

has to manipulate the law (its own, that of its partners and European regulations) in order to 

pursue the economic purpose of any capitalist society: maximisation of its capital by means of 

the child. 

It is in the name of this economic Kindeswohl that the Jugendamt decides, with the concurrence 

of the judicial system, to grant the ‘usufruct’ of a minor to whichever of its parents will 

contribute to future economic prosperity, because he or she is guaranteed to keep the child 

within its jurisdiction and ‘cooperates’ with it, meaning that the parent accepts all its 

instructions unopposed. 

It is in the name of a 'possible threat’ or of a potential economic ‘threat to the Kindeswohl’ of 

the Germans (‘Kindeswohlgefährdung’), that the Jugendamt and the police justify the brutal 

administrative abduction of a minor in Germany and the deliberate criminalisation of its non-

German parent, not even hesitating to deliberately seek the intervention of foreign police forces 

(Europol, the Schengen Agreement, the European Arrest Warrant, when the parent is simply on 
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holiday with his or her child), when the minor has been LAWFULLY taken outside Germany. 

Later, during the judicial procedure, the gratuitous criminalisation of the foreigner and the 

intervention of the foreign police serve as grounds justifying brutal and illegal action and the 

concomitant confiscation of the parental rights of the non-German partner. 

A mere suspicion (rather than tangible proof!) that a non-German parent might raise his child 

speaking another language or that he might move with the child outside the territory where the 

Jugendamt exercises control over the family courts – and what does it matter if that parent has 

legally been awarded custody of the child? – constitutes a potential threat to the Kindeswohl of 

the German people. 

It is in the name of this sacrosanct principle of the economic Kindeswohl of the German people 

that such measures are taken as for example deleting the name of a foreign parent from a child’s 

birth certificate, germanising his surname (while also obliterating the non-German mother), 

depriving a parent of any human right, while asserting ‘economic’ rights against them, namely 

requiring them to pay maintenance for a minor on whom they have no legal claim. 

Or radically eliminating foreign parents from the lives of their children because they have the 

temerity to separate from their German spouse – thereby evading the control of the German 

parent who plays the role of sentinel within the couple in the eyes of the Jugendamt – or, even 

worse, who wish to leave Germany together with the children. 

The Jugendamt is the ‘guardian’ of the (economic) ‘Kindeswohl’ of the German community. 

In that role, it defines itself as a Wächteramt (guardian agency). Its real remit is to protect the 

human capital represented by children and parents for the benefit of the Federation and to 

maximise its utility. 

I shall publish a complete list of its opaque, disguised activities in a university paper. As you 

can see from this brief account, the characteristics that differentiate the administration of family 

justice in Germany from that elsewhere in Europe are many and varied. Above all, they are very 

complex and difficult to identify for anyone who does not know the system in depth and has 

not himself experienced all its baseness. 

In the light of what has been said here, it is clear that the system under discussion is one that 

has been planned down to the smallest detail, in which family justice is of a purely formal 

nature. It gives the impression of justice and of adversarial proceedings producing what are in 

fact political decisions of the Jugendamt which merely serve Germany’s economic interests. 

Here, I have not discussed the conduct of legal proceedings as such, or the lack of effective 

means of appeal to the European Court of Human Rights. 

I would remind you that the first petition against the Jugendamt (the petition lodged by 10 

parents) was submitted to the European Parliament 10 years ago. It already called for 

suspension of mutual recognition of German court rulings (Regulation 2201/2003), until the 

role of the Jugendamt in taking decisions on families had been clearly established. Since then, 

in the absence of a response appropriate to the seriousness of the facts (legal despoilment of 

children and seizure of foreign assets elsewhere in Europe by means of the German courts), the 

problem has become considerably more widespread and more serious. 

I beg you no longer to underestimate either the nature or the extent of this serious problem, 

which is the source of a deep-rooted nationalism. It is also a source of very deep resentment, 

not only towards the German people – whose elite are guilty of unspeakable and systematic 

actions in this context which they constantly seek to relativise – but above all towards a 

European Union which, after having imposed the application of German rules in all European 

courts – without having ascertained in advance what the effects would be – is now incapable of 

protecting these citizens against the violence of acts by the German administration, which is 

using their children as instruments of economic policy, to obtain their labour and secure access 

to their assets. 
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I remain at your disposal to answer any further questions and to supply whatever documents 

you may request. 

 

Marinella Colombo 

Holder of a Master’s in modern languages and literature from the University of Milan and a 

Master’s in the law and protection of minors from the University of Ferrara 
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Annex 4 D 

Summary of the intervention of Mr Hoffman, representative of a Jugendamt of Berlin, 

meeting of PETI Committee 10 November 2017   

 

Mr Hoffmann informed about the responsibility for the Jugendamt in the federal structure of 

Germany, which belongs to the competences of the 16 federal states. He outlined the tasks and 

structure of the Jugendamt, its relationship with family courts and the appeal mechanism. He 

highlighted that due to a large number of cases concerning child neglect, the protection mandate 

of the Jugendamt has been comprehensively reformed in 2008. While decisions on interventions 

in parental care can only be taken by a family court, there is one exception when the Jugendamt 

is obliged by law to act. If a dangerous situation cannot be immediately averted, for example 

together with the partens, the child can be taken “Inobhut” (into care). The family court must 

then be immediately involved and confirm or reject this decision.  

Mr Hoffmann informed that while children are being heard, such hearings are not recorded. In 

case of divorces of parents, he underlined that the Jugendamt objective is to find a common 

solution between the parents. Only if the parents cannot agree, the child’s wellbeing is 

paramount - and not the interest of the parent. While the family court is obliged to hear the 

Jugendamt, it does not have to follow its instructions. Mr Hoffmann also highlighted that there 

is no mutual influence or dependency in the relationship between the family court and the 

Jugendamt and that both are independent in their decisions. Furthermore, he said that in case of 

separations, there are eight main aspects regarding parental care to decide about while each of 

them can be contentious (e.g. who determines the right of residence, questions concerning 

frequency of contact, passport issues, religion issues, healthcare issues). He underlined that the 

solution is dependent on the will and the ability to communicate and cooperate on both sides, 

and the tolerance to accept a relationship of the children with the other parent.  

Mr Hoffmann also informed that in 80% of cases, parents succeed to find a common solution. 

In 15-18% of cases, parents also manage to do so following professional counseling and 

support. Only a handful of cases are extremely problematic, where all mediation attempts fail 

and parents refuse to make compromises. Form his experience, such disputes are projected onto 

the institutions involved which are blamed for the failure. If the parents can’t agree on shared 

custody, the conflict becomes very sharp and children’s best interest often disappears from their 

focus. In his opinion, this is the core of the problem. He also added that this applies to German 

cases just as much as to intercultural cases.  

Mr Hoffmann highlighted that there is no systematic discrimination of any group of people on 

the basis of nationality. However, he can understand that the complexity of the German 

procedure, the language obstacles, the distances, the different legal norms of the countries and 

the different educational concepts can lead to misunderstandings and being seen as 

discrimination.  

Finally, he thinks that such assumptions are not correct. He added that disputes can last for 

years, go through many stages of appeal and end up in the Petitions Committee. While they are 

tragic individual cases, from his point of view, the difference of nationalities is not the key here, 

but rather the inability to compromise and refusal to cooperate, matters that cannot be 

influenced by any external authority. He put forward two specific solutions, precisely training 

on problems solutions and putting in place more intense international exchanges of officials 

and judges to  raise awareness of the different structures, concepts and ways of working in the 

various Member States. This will improve the mutual understanding and communication 

between concerned citizens and officials. 
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Annex 4E 

Letter to the German authorities 

 

 

  To the attention of  

Ms Manuela Schwesig, Federal Minister for Family Affairs, Senior Citizens, Women and 

Youth 

 

Dear Minister,  

 

The Committee on Petitions of the European Parliament (PETI Committee) has been 

dealing with petitions related to Jugendamt in cross-border custody disputes for the past years. 

It has conducted, among other things, a Fact Finding Visit to Germany specifically on this 

matter. Most recently, it has entrusted this question to its Working Group on Child Welfare 

issues. In its meeting of November 2016, the PETI Committee discussed the role of the 

Jugendamt in family law proceedings and some aspects of the German family justice system, 

as raised in the petitions received by the European Parliament (EP).  

On the latter occasion, the Chair of the Working Group on Child Welfare Issues presented the 

outcome of the Working Group meeting held in September 2016, which had addressed the 

questions on the same issues.  

The Members of the Committee also had the opportunity to hear some of the petitioners that 

denounced, on transnational cases, alleged violations of EU fundamental rights and 

international obligations.  In the same meeting, a representative from one of the Berlin 

Jugendamt offices presented the work of the Jugendamt. 

Taking into account the number of petitions received with similar complaints and the 

importance of this issue for the good functioning of the European Union, the PETI Committee 

would like to offer the best possible follow-up to these petitions. For this purpose, it would 

appreciate if it could receive some further clarifications on the different matters raised by the 

petitioners.    

First of all, the principle of Kindeswohl is regularly mentioned in the petitions received by the 

Committee. It seems that its meaning is still unclear or even controversial to some parties 

involved.   

Therefore, we kindly invite you to reply to the following questions: 

 Could you clarify on the basis of which principles Jugendamt conducts its activities? 

 According to paragraph 1697a of the German Civil Code (BGB) decisions are to be issued on 

the basis of the so-called Kindeswohlprinzip. Could you clarify what the definition of 

Kindeswohl is and its legal basis under German law? Is it applicable to the “care of 

property/ownership” (Vermögenssorge) or to the “care of the person” (Personensorge)? 

 

The definition of Sorgerecht and the decision of Vermögenssorge are also often contested by 

petitioners. By consequence, we would like to know:  

 In which paragraph of the German Civil Code (BGB) (other than paragraph 1626, which 

provides the legal definition of elterliche Sorge) one can find the definition of Sorgerecht (i.e. 

right of custody)? 

 Which body does take decisions concerning the Vermögenssorge of the child? Is it the 

Jugendamt or is it the Familiengericht (Family Tribunal)? 

 

Furthermore, with regard to the idea of Bindungstoleranz:  
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 Could you clarify how it is interpreted by the Jugendamt and by the other actors involved in 

family disputes?  

 

The PETI Committee would also like to know if it would be possible to access data at federal 

and/or regional level concerning the outcomes of family disputes involving bi-national couples. 

As a matter of fact, many petitioners allege that the German parent is systematically privileged 

in custody matters. We would therefore like to know if there are any statistics available that 

would give a clear picture on the concerns raised by petitioners that foreign nationals are 

systematically discriminated against? If not, are you envisaging to collect similar data in the 

future?   

Moreover, we would also be interested in having an idea of: 

 How many children are annually subject to Jugendamt measures/decisions? 

 Which and how many associations, institutes and foundations (freie Träger) do have a working 

partnership with Jugendamt?  

 How many employees (in total) do operate for the almost 700 Jugendamt offices and for the 

many NGOs which cooperate with the Jugendamt in relation to the protection of the German 

Kindeswohl? 

 What is the total annual budget of each Jugendamt and is it publicly available? 

 

On the basis of the assessment of the petitions received and debated within the PETI Committee, 

it appears that the Jugendamt is automatically a party to all cases where a minor is involved.  It 

also appears that the Jugendamt is involved and is a stakeholder in the same way as the parents 

of children affected by these measures and may choose to act as guardian with or without the 

consent of the parents, even in the case they still both have their parental authority. 

For this reason, the PETI Committee kindly invites you to reply to the following questions: 

 Which local, regional or federal authority supervises the activities of Jugendamt offices?  

 At which stage of the dispute is Jugendamt’s recommendation presented to the judge (i.e. 

Empfehlung des Jugendamtes an das Familiengericht)? 

 Does the Jugendamt notify the parent affected by the aforementioned recommendation before 

the court hearing takes place and does a parent have the right to oppose the recommendation by 

the Jugendamt during court proceedings? 

 Are the parents heard by Jugendamt before the hearing? Moreover, does Jugendamt compile a 

form of recordkeeping of these meetings and does the Jugendamt provide this form to the 

parents? 

 

Moreover, the Jugendamt can decide on temporary measures related to the child before the 

execution of the judicial decision. This is notably the case when using the Beistandschaft, which 

is of concern to some of the petitioners. For this reason, the PETI Committee would like to have 

more precisions in relation to these measures and more particularly the Beistandschaft,:  

 Is there any possibility for the parents to oppose the aforementioned measures? 

 Who takes the decision to initiate a Beistandschaftand and on the basis of which criteria?  

 Is the action of the Judge a prerequisite for initiating a Beistandschaft? 

 Can both parents request a Beistandschaft measure/decision prior to the decision of the judge 

on the custody of the child? 

 On which criteria does the Jugendamt base its decisions when a Beistandschaft is launched? 

 Is there a possibility to object a Beistandschaft? And if so, could this possibility suspend or 

cancel the Beistandschaft?  

 Does the Verfahrensbeistand has any kind of contact with both parents before submitting the 

report to the Court? 
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The Jugendamt is responsible for implementing Family Court decisions and can interpret these 

decisions. The execution of the judicial decisions can at times be very long.  What kind of 

safeguard measures are taken to prevent  a potential breach of the right to enforcement of 

judgements within a reasonable period of time?    

Finally, we would like to know whether the Jugendamt services are able to evaluate the 

performance of the judges in family cases.  

- If this is the case, what are the measures put in place to ensure that this evaluation does not 

influence the career of the judges?  

- Moreover, are there any available data specifying in how many instances the judge has taken 

a decision other than the one suggested by the Jugendamt?   

Regarding the issue of the hearing of the child in family proceedings, children are interviewed 

from the age of three in Germany. In some other EU countries, they are considered to be too 

young and not mature enough to be consulted in disputes involving their parents. Therefore, we 

would like to know if  the execution of the judicial decisions taken abroad is systematically 

refused by the German authorities in cases where children have not been heard (even at a very 

young age)? 

Additionally, the hearing of the child is not recorded and the parents receive only a brief 

summary.  

In this respect, could you please indicate:  

 Who attends the hearing of a child?  

 At what age can children be subject to a hearing?  

 Why are the hearings of children not recorded? 

 Would you consider to start recording these hearings, and if so, would you also consider 

releasing the recordings to all the parties involved? 

 

Finally, the European Parliament has the duty to ensure that every EU citizens is treated in a 

non-discriminatory manner and can fully benefit from the fundamental rights and freedoms 

offered by the Treaties. By consequence, we would like to know if there is any kind of 

possibilities for foreign parents to obtain a specific help (such as translation assistance) during 

the proceedings so that to ensure that they are not disadvantaged in comparison to the German 

parents.   

According to the petitions received, there are cases of  non-German parents residing outside of 

Germany who have been asked to pay the translation expenses of the judicial documents sent 

from Germany. In light of the provisions of Regulation (EU) n. 1393/2007 of the European 

Parliament and the Council, of 13 November 2007 on the service in the Member States of 

judicial and extrajudicial documents in civil or commercial matters (service of documents) we 

are wondering why such a payment has been imposed?   

Our committee would be very grateful if you could kindly reply to these questions and help us 

to better understand procedures relating to family disputes and their possible consequences for 

non-German EU citizens. 

We are convinced that all the answers and clarifications you could provide will be of great help 

for the petitioners and by consequence will contribute to a better functioning of the European 

Union.   

Yours sincerely, 

CW 

  

Reply from the German authorities 
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Federal Ministry 

for Family Affairs, Senior Citizens, Women 

and Youth 

Caren Marks, MdB 

Parliamentary State Secretary 

Chair of the Petitions Committee 

of the European Parliament  

Cecilia Wilkström 

European Parliament 

B-1047 BRUSSELS 

 

  
OFFICE ADDRESS Glinkastraße 24, 10117 Berlin 

       CORRESPONDENCE ADDRESS 11018 Berlin 

TEL +49 (0)30 20655-1000 

FAX +49(0)30 20655-4100  

E-MAIL Caren.Marks@bmfsfl.bund.de 

WEBSITE: www.bmfsafj.de 

PLACE, DATE: Berlin, 31 March 2017 

 

Dear Ms Wilkström, 

I would like to thank you for your letter to the Federal Minister for Family Affairs, Senior 

Citizens, Women and Youth Manuela Schwesig and Federal Minister of Justice and 

Consumer Protection Heiko Maas dated 16 February 2017, which included a list of questions 

from the Petitions Committee of the European Parliament on the role of the Jugendamt in 

family court proceedings in Germany as well as an explanation of the background to these 

questions. 

Ms Schwesig has asked me to reply to you after consulting and seeking the approval of Mr 

Maas. The enclosed replies give a comprehensive overview of the fundamental principles of 

the Jugendamt’s activities and how the Jugendamt works with the courts, together with the 

statistical data you requested. For the sake of greater clarity, we have numbered the questions 

in order. 

Yours sincerely, 
 

Caren Marks 

  

mailto:Caren.Marks@bmfsfl.bund.de
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Questions from the Petitions Committee of the European Parliament on the role of the 

Jugendamt in child custody cases 

 

1. Could you please clarify the principles on which the work of the Jugendamt is based? 

In accordance with Section 1 of Volume VIII of the Social Code, the overriding 

principle is that all young people have the right to have their development supported 

and to be raised to become independent and socially responsible adults. The care and 

upbringing of children is the natural right of parents and a duty primarily incumbent 

upon them. The state shall (only) watch over them in the performance of this duty 

(Article 6(2) of the Basic Law). Youth welfare services should help young people in 

particular in their individual and social development, help them to avoid or eliminate 

discrimination, advise and support parents and legal guardians, protect children and 

young people from threats to their well-being and help create or maintain a family-

friendly environment and decent living conditions for young people and their families. 

The tasks carried out by the Jugendamt within the framework of public youth welfare 

services are therefore manifold and range from giving pure advice and assistance and 

cooperating with authorities to providing reports to the authorities and taking measures 

which involve intervention. In principle, the Jugendamt cannot act against the will of 

the primary carer when conducting its activities. An exception to this is when a last-

minute crisis intervention takes place because of an imminent threat to the welfare of 

a child or young person. However, longer-term encroachments on the parents’ right to 

bring up their child always require a decision by a family court (see, for example, 

Section 42(3), line 2(2) of Volume VIII of the Social Code). 

As municipal authorities, Jugendamt offices carry out ‘statutory work’. They are 

therefore authorised to take action against citizens and provide services. The 

Jugendamt offices are thereby bound by law and statute in accordance with Article 

20(3) of the Basic Law. Thus, when taking decisions they have to take all the legal 

positions, including those protected by the Constitution, of relevant parties (for 

example children and their parents) into consideration in a proportionate manner and 

reconcile them as much as possible. Other key principles of the Jugendamt’s work 

include its duty to take legal guardians’ wishes and decisions into account (Section 5 

of Volume VIII of the Social Code) when providing services and its commitment to 
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fully involve primary carers, children and young people in the decision-making 

process and the provision of assistance. 

 

 

2. In accordance with Section 1697a of the Civil Code, decisions must be made based on what 

is termed the Kindeswohlprinzip (‘child welfare principle’). Could you please clarify what the 

definition of Kindeswohl is and its legal basis under German law? Does the term apply to the 

Vermögenssorge (‘care for the property of the child’) or to the Personensorge (‘care for the 

person of the child’)? 

Kindeswohl (‘child welfare’) is the fundamental and guiding principle of the law 

relating to parents and children. It is the constitutional guiding principle for state 

oversight of parental rights (Ruling of the Federal Constitutional Court of 29 July 

1959 - BVerfGE 10, 59, 82; most recently the Chamber decision of 3 February 2017). 

The term Kindeswohl refers to what is a vague legal concept. There is no law which 

defines this term. In reality, the term Kindeswohl must be interpreted on a case-by-

case basis by means of criteria that have been developed through court rulings. 

This requires the circumstances of the specific case to be taken into account, alongside 

the legitimate interests of those involved. As every child and every parent-child 

relationship is different, a law cannot be used to weigh up specific, individual 

considerations. In reality, the circumstances of the individual case need to be 

considered. For example, court rulings have incorporated various ‘custody criteria’ 

into the Kindeswohlprüfung (‘child welfare evaluation’) in custody proceedings, such 

as the Förderungsprinzip (‘support principle’), the Kontinuitätsprinzip (‘continuity 

principle’) and the child’s wishes and relationships. The latest research findings in the 

non-legal sciences (e.g. pedagogy and psychology) should also be taken into account 

when applying the law. Legislators cannot take into account and regulate all possible 

circumstances. In family law it is therefore not possible to dispense with vague legal 

concepts or provide a clear definition of these concepts. Vague legal concepts which 

correspond to the concept of Kindeswohl can also therefore be found in other European 

legal systems as well as in international agreements. Kindeswohl is, however, 

specified as a fundamental principle in many specific legislative provisions, e.g. in 

Sections 1631b, 1631d (1), line 2 and 1634(4) of the Civil Code, which contain 
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provisions relating to Personensorge (‘care for the person of the child’). Section 1697 

of the Civil Code acts as a catch-all provision and emphasises the importance of child 

welfare as a basis for decisions in all matters relating to custody and contact with 

children. It must therefore also be taken into account when taking decisions relating to 

the Vermögenssorge (‘care for the property of a child’) and the Personensorge (‘care 

for the person of the child’), which both form part of the concept of parental custody. 

 

 

3. Which article of the Civil Code (apart from Section 1626, in which the concept of parental 

custody is defined) contains a definition of custody? Which body takes decisions concerning 

the care for the property of the child? Is it the Jugendamt or the family court? 

Section 1626 of the Civil Code explains the concept of parental custody and makes it 

clear that this includes both care for the property of the child and care for the person 

of the child. Section 1629 of the Civil Code indicates that parental custody also 

includes representing the child. The scope of care for the person of the child is outlined 

in Section 1631 of the Civil Code. Provisions relating to the care for the property of 

the child are in Section 1638 of the Civil Code. Decisions relating to the care for the 

property of the child within the framework of parental custody are taken by the family 

court. 

4. Could you clarify how Bindungstoleranz (‘tolerance of a spouse’s relationship with a 

common child’) is interpreted by the Jugendamt and by the other parties involved in family 

disputes? 

The term Bindungstoleranz refers to the ability of parents, especially in disputes over 

the custody of a child, to project a positive image of the other parent and allow the 

child contact time with the other parent without there being tension. The parents’ 

Bindungstoleranz can be an important factor in the custody decision. 

5. How many children are subject to Jugendamt measures/decisions each year?1 

As the Jugendamt has overall responsibility for child and youth welfare services and 

                                                 
1  The statistical data for all sub-questions under question 5 comes from surveys carried out to collect the child and youth welfare 

service statistics which must be compiled in accordance with Section 98 of Volume VIII of the Social Code. 
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in light of the objectives of child and youth welfare services listed under 1 above, in 

principle all children are directly or indirectly subject to Jugendamt measures and 

decisions. It is not possible to determine the number of children subject to specific 

measures. This is because statistics are only compiled for each sector. However, it is 

also because most relevant sectoral statistics only include the number of measures 

taken and not the number of children subject to them. Given the fact that there is a 

high degree of overlap between the different areas it is not expedient to make these 

calculations. 

Which and how many associations, institutes and foundations (voluntary organisations) have a 

working partnership with the Jugendamt? 

There is no statistical data relating to the number of voluntary organisations that the 

Jugendamt has a working partnership with. 

 

How many employees (in total) work for the almost 700 Jugendamt offices and for the many 

NGOs which work with the Jugendamt to protect child welfare in Germany? 

560 regional authorities have their own Jugendamt.1 In order to determine the total 

number of employees, the concept of ‘protecting child welfare’ must be clearly 

defined and applied to all child and youth welfare services. Altogether there are 

761 758 people working in child and youth welfare institutions, authorities and 

offices.2 If we exclude other forms of employment, altogether 709 738 of these are in 

the category of ‘employees, workers and officials’. 

What is the total annual budget for each Jugendamt and are these figures public? 

The official statistics relating to child and youth welfare services indicate the amount 

of money received by different levels of government, including the municipal level. 

More detailed data than that published by the Federal Statistical Office3 can be 

obtained via the State Statistical Offices (for a fee). Data relating to individual 

                                                 
1  These figures are for 2016. Source: Child and youth welfare services 
2 Excluding technical/janitorial staff. Data from December 2014 (all areas apart from children’s day care) and March 2015 (children’s day 
care). 
3 Available at: https://www.destatis.de/DE/Publikationen/Thematisch/Soziales/KinderJugendhilfe/AusgabenEinnahmenJugendhilfe.html. 

 

https://www.destatis.de/DE/Publikationen/Thematisch/Soziales/KinderJugendhilfe/AusgabenEinnahme
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municipalities is not confidential. In 2014 municipalities received a total of 

EUR 35 449 813 757. If this is divided among the 563 Jugendamt offices operating in 

2014, the total per Jugendamt office was approximately EUR 63 million on average. 

The actual budgets differ considerably between Jugendamt offices depending on the 

number of people under the office’s jurisdiction. In some cases, these budget 

differences are the result of state development programmes, through which, for 

example, the providers of child day care centres are partially financed directly by the 

federal states. Other differences are linked to the social structure of the population. 

The specific features of the local authorities in question must be taken into 

consideration when comparing municipal budgets across regions and blanket 

comparisons cannot be made. 

6. Which local, regional or federal authority supervises the activities of Jugendamt 

offices? 

The Jugendamt offices, as local providers of public youth welfare services, are part of 

the system of municipal (self-)government. Legal oversight of municipal government 

takes place at federal state level in order to examine the lawfulness of decisions made 

by the Jugendamt. Germany’s federal system means that individual federal states 

decide which authority has legal oversight of the individual Jugendamt offices, and 

the authority chosen differs between states. There is no federal oversight of Jugendamt 

decisions. Federal law creates the provisions of Volume VIII of the Social Code 

pertaining to child and youth welfare services, which are then implemented by the 

states (Article 83 of the Basic Law). Obviously the federal government has regular 

discussions with the states about the scope and application of these provisions, 

whether in regard to the creation of new regulations or the application of existing ones. 

It is not possible for the federal government to influence specific decisions by 

Jugendamt offices because of the way powers are allocated by Germany’s 

constitution. Decisions by the Jugendamt are justiciable. The parties can have these 

decisions reviewed by the relevant courts. 

 

At which stage of the dispute is the Jugendamt’s recommendation presented to 

the family court? 
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There are no procedural rules for the presentation of the Jugendamt’s recommendation 

to the family court. It is, however, recommended that they follow the rules pertaining 

to the involvement of the Jugendamt in family court proceedings in accordance with 

Section 162 of the Act on Court Procedures in Family Matters and Non-Litigious 

Matters (FamFG Act). If the Jugendamt is involved or consulted, its recommendations 

are also presented to the family court. 

Does the Jugendamt notify the parent affected by the aforementioned recommendation before 

the court hearing takes place and does a parent have the right to raise an objection to the 

Jugendamt’s recommendation during court proceedings? 

In accordance with Section 160 of the FamFG Act, the parents must be heard as part 

of the proceedings. At this hearing, parents naturally have the opportunity to comment 

on the opinion of the Jugendamt. If the court wishes to base its decision on the 

Jugendamt’s opinion, the parties must be given the opportunity beforehand to 

comment on this (Section 37(2) of the FamFG Act). 

Are the parents heard by the Jugendamt before the court proceedings take place? Does the 

Jugendamt document these meetings and make this data available to parents? 

In accordance with Section 50(2) of Volume VIII of the Social Code, the Jugendamt 

shall inform the family court of, in particular, services that have already been offered 

and provided, support the development of the child or young person by incorporating 

educational and social considerations, and recommend other forms of (youth welfare) 

assistance. In child custody cases the Jugendamt shall inform the family court of the 

status of the consultation process by the date specified in Section 155(2) of the FamFG 

Act. As a rule, this requires the Jugendamt to offer advice and support to the parents 

or to try to offer them assistance before the court proceedings take place. In order to 

arrange the necessary assistance, an assistance plan should be set up together with the 

primary carer and the child or young person which contains details of the type of 

assistance that is required and the services that need to be provided (see Section 36(2), 

line 2 of Volume VIII of the Social Code). The court is also informed on the basis of 

this assistance plan. There is no formal hearing on the opinion that the Jugendamt plans 

to present to the court. As the assistance plan is set up in conjunction with parents and 
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they help decide on its scope, it is not necessary to make the plan available to parents. 

Requests for the publication of additional documentation are governed by the general 

rules pertaining to parties’ right of access to social data, Section 83 of Volume X of 

the Social Code under the conditions of Section 61 of Volume VIII of the Social Code. 

 

7. The Jugendamt can also take temporary measures related to the child before the execution 

of the judicial decision. This is notably the case when Beistandschaft (‘legal advisership’), an 

important issue for many petitioners, is used. For this reason, the PETI Committee would like 

to obtain more detailed information about these measures and, in particular, the Beistandschaft. 

Do parents have the opportunity to appeal against the aforementioned measures? Who takes 

the decision to initiate a Beistandschaft and what criteria is this based on? Does a judge need 

to act to initiate a Beistandschaft? Can both parents request a measure or decision on 

Beistandschaft prior to the judge’s decision on custody of the child? What criteria does the 

Jugendamt base its decisions on when setting up a Beistandschaft? Is there the possibility to 

object to a Beistandschaft? If so, can this objection suspend or cancel the Beistandschaft? 

Does the Verfahrensbeistand have any kind of contact with the parents before submitting 

the report to the court? 

Beistandschaft (‘legal advisership’) by the Jugendamt is regulated by Section 1712 of 

the Civil Code. It is a special way of legally representing an underage child. It is a 

voluntary form of support offered by the Jugendamt in accordance with Section 52a of 

Volume VIII of the Social Code to mothers in cases where the parents are not married. 

Only the Jugendamt can become Beistand (‘legal adviser’). In accordance with Section 

1712 of the Civil Code, the parent must send a written request to the responsible 

Jugendamt office in order to apply for legal advisership. The application can be made 

by a parent who, for the area of responsibilities of the Beistandschaft applied for, has 

sole parental custody, or, if parental custody is held jointly by the parents, by the parent 

in whose care the child now is (Section 1713(1) of the Civil Code). The application is 

not subject to judicial scrutiny. The Jugendamt only checks whether the application is 

admissible or not. Beistandschaft is a form of assistance provided by the Jugendamt 

which is requested on a purely voluntary basis by the eligible applicant and begins 

once the application is received by the relevant Jugendamt. It does not require a 

separate judgment to be made. For this reason, it is not possible to challenge it. In 
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accordance with Section 1715 of the Civil Code, the Beistandschaft ends when the 

applicant demands this in writing. 

The Beistandschaft is limited to the tasks listed in Section 1712 of the Civil Code, 

namely the determination of paternity, the assertion of maintenance claims and the 

disposition of these claims. In relation to these tasks, the Jugendamt becomes a 

representative of the child alongside the parent who is authorised to represent the 

child. The Beistandschaft does not restrict parental custody. Furthermore, the 

Beistandschaft does not give the Jugendamt the right to carry out any activities other 

than representation in the aforementioned tasks. 

The term Beistand (‘legal adviser’) within the meaning of Section 1712 of the Civil Code 

should not be confused with the term Verfahrensbeistand (‘guardian ad litem’). A 

Verfahrensbeistand is appointed by the family court in cases where it is provided for by 

the law (see, for example, Sections 158,167, 174 and 191 of the FamFG Act). The role 

of the Verfahrensbeistand is to identify the best interests of the child and assert these 

interests during court proceedings. This does not, however, make the Verfahrensbeistand 

the child’s legal representative. The Verfahrensbeistand should inform the child about 

the subject, order and potential outcome of proceedings in an appropriate manner 

(Section 158(4), line 2(2) of the FamFG Act). The court can also ask the 

Verfahrensbeistand to talk to the parents and other carers of a child and help parties 

come to an amicable solution (Section 158(4), line 3 of the FamFG Act). 

 

8. Finally, we would like to know whether the Jugendamt is able to evaluate the performance 

of the judges in family law cases. 

If so, what are the measures put in place to ensure that this evaluation does not have an 

impact on the career of the judges? 

Moreover, is there any data about the number of cases in which the judge has taken 

a decision other than the one suggested by the Jugendamt? 

The Jugendamt’s involvement in family court proceedings is, as outlined in the reply 

to question 6, governed by Section 162 of the FamFG Act. According to this, the 

Jugendamt has the right to be consulted and involved. The Jugendamt thereby helps 

shed light on the circumstances of the case as part of the official investigation carried 

out by the court. 
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However, it is not the task of the authorities to evaluate the work of the courts. Any 

form of influence of the executive on the work of the courts or the careers of the judges 

working in them would be incompatible with the constitutional principle of judicial 

independence (Article 97(1) of the Basic Law). 

 

The legal protection of parents, which is also a constitutional principle enshrined in 

Article 19(4) of the Basic Law, against an opinion of the Jugendamt is guaranteed 

through the legal remedy they are entitled to in accordance with the FamFG Act. The 

appeal court’s review of the first ruling includes the investigation into the 

circumstances of the case, therefore the Jugendamt’s opinion is part of the family 

court’s investigations. However, we do not have any data on the number of cases in 

which court rulings were not in line with the assessment of the Jugendamt. 

9. In Germany, children are heard from the age of three in family court proceedings. In some 

other EU countries, children of this age are considered too young and not mature enough to be 

consulted in disputes involving their parents. 

Therefore, we would like to know if the German authorities systematically refuse to execute 

judicial decisions taken abroad in cases where children have not been consulted (even cases 

involving very young children). 

In accordance with Article 23(b) of Council Regulation (EC) No 2201/2003 

concerning jurisdiction and the recognition and enforcement of judgments in 

matrimonial matters and the matters of parental responsibility, repealing Regulation 

(EC) No 1347/2000 (the Brussels IIa Regulation), judgments on parental 

responsibility are not recognised if they are made, except in urgent cases, without the 

child having been given the opportunity to be heard, in violation of the fundamental 

principles of procedure of the Member State in which recognition is sought. 

National courts are obliged to hear the child in person if he/she is aged 14 or over. If 

the proceedings concern solely the child’s property, a personal hearing is not 

necessary if such a hearing would not be appropriate due to the nature of the matter 

in question. If the child has not yet reached the age of 14, he/she should be heard if it 

is important to hear about the preferences, relationships or wishes of the child in order 
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to make the decision or if a personal hearing is appropriate for other reasons (Section 

159(1) and 159(2) of the FamFG Act). The Federal Constitutional Court has ruled that 

a court can ask to hear a child who is almost 3 years’ old at the time of the decision or 

at least appoint a Verfahrensbeistand (‘guardian ad litem’) for the child. The wishes 

expressed by a very young child are therefore not, first and foremost, an expression 

of the child’s right to self-determination. However, the hearing can give an indication 

of the child’s relationship with a parent, which in turn should be taken into account 

when the decision is made (see Federal Constitutional Court’s ruling of 26 September 

2006, 1 BvR 1827/06, para 24). A hearing is compulsory apart from in exceptional 

cases. If a hearing is required, based on these principles, decisions taken abroad 

without a hearing will generally not be recognised in Germany (see, for example, 

Rauscher, in ‘Europäisches Zivilprozess- und Kollisionsrecht’, 4th edition, Article 23 

Brussels IIa Regulation, para 8 - 9). 

Accordingly, the Oberlandesgericht (Higher Regional Court) in Munich, for instance, 

considered that it was necessary to hear children aged 5 and 8 and therefore refused to 

recognise a judgment because a hearing was not carried out in the State of origin 

because of the child’s age (Oberlandesgericht of Munich, judgment of 20 October 

2014, 12 UF 1383/14, II.3.a). 

However, if the judgment was made as part of a fast-tracked process, the fact that the 

child was not heard shall not prevent the judgment from being recognised in Germany 

(Federal Court of Justice (BGH), ruling of 8 April 2015--XII ZB 148/14-, BGHZ 205, 

10 -22 ,  para 46). 

The hearing of a child is not recorded and the parents receive only a brief summary. 

In accordance with Section 28(4) of the FamFG Act, a written transcript of the outcome 

of the child’s hearing should be produced. The important elements of the personal 

hearing should be recorded in the notes. It is possible to create a note in the form of an 

electronic legal document. 

Could you also please indicate 

who attends the hearing of a child? 

If the court has appointed a Verfahrenbeistand (‘guardian ad litem’) for the child in 
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accordance with Section 158 of the FamFG Act, the personal hearing should take place 

in the presence of this person. Apart from that, it is at the court’s discretion who attends 

the personal hearing (Section 159(4), line 4 of the FamFG Act). The court should 

create a positive and safe environment which allows the child to express his/her wishes 

and needs openly. It may, therefore, be necessary in some cases to hold the hearing 

without the parents and their legal representatives, as the child may come into conflict 

with his/her parents when making truthful statements and because the presence of the 

parents may affect the child’s impartiality. The parents must, however, be notified of 

the outcome of the hearing in accordance with the principle of the right to a fair 

hearing. 
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Annex 5 

 

A. List of related petitions;  

B. Intervention of Maria Garzon, Director of FIBGAR; 

 

Annex 5A 

 

Number Title  Language Con. 
Countries 

1013-12 on the theft of a newborn at a hospital in Spain 
and the failure of authorities to properly 
investigate the case 

 Spanish Spain,  

1201-12 on the theft of a newborn at a hospital in Spain 
and the failure of authorities to properly 
investigate the case 

 Spanish Spain,  

1209-12 on the theft of newborns at a hospital in Spain, 
and the failure of authorities to properly 
investigate the cases 

 Spanish Spain,  

1323-12 on the theft of a newborn at a hospital in Spain 
and the failure of authorities to properly 
investigate the case 

 Spanish Spain,  

1368-12 by E. M. G. (Spanish), on the theft of a newborn 
at a hospital in Spain and the failure of 
authorities to properly investigate the case 

 Spanish Spain,  

1369-12 by M. M. G. A. (Spanish), on the theft of a 
newborn at a hospital in Spain and the failure of 
authorities to properly investigate the case 

 Spanish Spain,  

1631-12 by M. C. G. H. (Spanish), on the theft of a 
newborn at a hospital in Spain and the failure of 
authorities to properly investigate the case 

 Spanish Spain,  

1772-12 by A. P.H. (Spanish), on the theft of a newborn 
at a hospital in Spain and the failure of 
authorities to properly investigate the case 

 Spanish Spain,  

1790-12 by A. B. S. (Spanish), on the theft of a newborn 
at a hospital in Spain and the failure of 
authorities to properly investigate the case 

 Spanish Spain,  

0927-13 by E.C.U. (Spanish), on the theft of a new-born 
at a hospital in Spain and the failure of 
authorities to properly investigate the case 

 Spanish Spain,  

0758-13 by R. A. A. (British) on the actions of the 
Spanish police in a case involving the suspected 
kidnapping of the petitioner's child 

 English Spain 
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Annex 5B 

 

 

Speech by María Garzón at the Working Group on Child Welfare Issues of 

the European Parliament 
 
The Baltasar Garzón International Foundation (FIBGAR), of which I am a director, promotes 

historical memory and human rights programmes, championing the search for the truth so that 

victims may obtain justice, reparation and guarantees of non-recurrence. 

 

The Foundation achieves its aims through research, through support for victims and institutions, 

and through education, telling young people throughout the country about our past history. We 

believe firmly in the importance of bringing the past to the present, because transitional justice 

mechanisms are important. 

 

When speaking about the issue of stolen children we have to go back to when this first began, 

during the time of Francisco Franco’s dictatorship. 

 

The Parliamentary Assembly of the Council of Europe referred to this in its Declaration of 

Condemnation of the Franco Dictatorship 17 March 2006, as follows: 

 

“Among the victims were the ‘lost children’ of Francoism. They were the babies and young 

children who after being removed from their imprisoned mothers, had their names changed so 

they could be adopted by regime families”. It continues: “Many thousands of working class 

children were also sent to state institutions because the regime considered their own Republican 

families ‘unfit’ to raise them ... There were also cases of child refugees who were kidnapped 

from France by the regime’s external ‘repatriation’ service and then placed in Francoist state 

institutions.”  

 

The Council of Europe Declaration finishes by saying: 

 

“The Franco regime spoke of the ‘protection of minors’. But this idea of protection integrated 

a link to punishment. The children had to actively expiate the ‘sins of the fathers’. Yet, at the 

same time, they were repeatedly told that they too were irrecoverable. As such, they were 

frequently segregated from other classes of inmates in state institutions and mistreated both 

physically, mentally and in other ways.” 

 

Figures from Judge Baltasar Garzón’s Court Order of 18 November 2008 put at 30 960 the 

number of children seized from their parents and handed over to ‘loyal’ families, with the aim, 

or at least the declared aim, of bringing them up in line with the principles of national 

Catholicism.  

 

In this way their biological mothers could not create the conditions necessary for the ‘Marxist 

gene’ already present in their DNA to develop. A genetic anomaly passed on by their mother 

which, according to the explanation given by military psychiatric commander Antonio Vallejo-

Nágera in his study ‘Eugenesia de la hispanidad y regeneración de la raza’ [The eugenics of 

Spanish characteristics and regeneration of the race], if not dealt with in time, threatened to turn 

into an ‘alien’ and would make a carrier into a democrat, a republican and possibly, even a 
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Marxist. 

 

It is clear that these facts breach a number of articles in the Convention on the Rights of the 

Child, and particularly Articles 7 to 11 which deal specifically with the right to preserve one’s 

identity, to prevent separation against the will of the parents, and the obligation on states to 

fight such practices.  

 

This is why as many as three UN agencies, including the Working Group on Enforced or 

Involuntary Disappearances and the Special Rapporteur on the Promotion of Truth, Justice, 

Reparation and Guarantees of Non-recurrence, have urged Spain to set up a DNA bank so that 

these children, now adults, may be sought and found and may recover their true identity.  

 

Spain, as you know, has not yet implemented these recommendations.  

 

Initiatives along these lines do exist, for instance that of April 2016 by the Justice Committee 

of the Spanish Congress, but none by our Government. Spain’s victims continue to wait and 

hope because they will never stop searching for an answer. As regards justice, for example, 

Franco’s victims, despite being the biggest victims group in our country (150 000 people who 

disappeared, over 30 000 stolen children), are not even recognised as such in the ‘Estatuto de 

la Víctima’ [Legal Status of Victim], which is why they have had to turn to the courts in 

Argentina. 

 

In FIBGAR, we always remember that this problem was created by the state and that it should 

be the state that guarantees the rights of its own citizens.  

 

I do not want to leave this parliament without making one important point.  

 

Those of us in human rights organisations are surprised at how the EU institutions constantly 

reject petitions filed by Spaniards seeking justice on these issues. The EU institutions claim that 

these are domestic matters but both the nature of the deeds and the impossibility of obtaining 

justice in our country mean that they cannot be a domestic issue.  

 

As I said at the start, our Foundation has worked since its inception to bring the past to the 

present, basing this on the importance of transitional justice mechanisms. The problem of stolen 

children is a clear example of how a practice that starts out as a systematic state plan conceived 

for ideological reasons can turn into a commercial one, a mafia maintained over time by 

institutions – in our case religious and medical ones – for more than 50 years.  

 

Children continued to be taken away in our country until well after democracy arrived. We are 

in fact supporting a woman, Ruth Appleby, whose daughter was taken away at birth in A Coruña 

in 1992.  

 

SIMILAR MODELS 

 

Various victims associations, and in particular Francisco González Tena, with whom our 

Foundation works, put at 300 000 the number of people – that is, children and the children’s 

families – affected in total over the whole period. 

 

When speaking with these associations and with other victims, it becomes clear that there are 
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similarities between all these cases that show us how systematic this criminal practice was in 

our country. Mothers with limited means who, told their babies were dead, were not allowed to 

see the body, or if they were shown the body, this was only for a few seconds (a report by the 

magazine ‘Interviú’ revealed that in one hospital mothers were shown a frozen foetus kept for 

this purpose), non-existent death certificates, cemeteries that would not help with searches for 

remains, etc. 

 

When many of us criticise our ‘model transition’ we only do so from a desire to stress that 

crimes as serious as those committed under a dictatorship should be made subject to a 

transitional justice process, and that the only way of ensuring that events such as these are not 

repeated is for justice, truth and reparation to be applied to the victims. Because of one thing 

you can be sure: it is not just the families who are the victims, but society as a whole.  

 

The same questions constantly hound us: 

 

How can it be that these mafias are allowed to continue operating in a democracy? Why do our 

authorities not see how important it is to resolve the problems of the past? To take pertinent 

steps? How can Europe permit it, that the rights of the victims are not guaranteed? If there are 

no guarantees of Truth and Justice, and scarcely any of Reparation, how then, tell me, can we 

guarantee there will be no Re-occurrence?  

 

On behalf of our Foundation I ask you to consider this issue, to think about the power you hold 

and to issue a strong statement in support of these families who are searching for their children 

and these children who are searching for their identify. To make recommendations to Spain, 

because only international pressure will bring about a change in my country.  

 

I am the mother of two small children; I intend that they will know our history, in order to 

understand the present and work for a future in a Europe that is fairer and more just for all. I 

and many Spaniards need to feel we can count on you for protection.  

 

Thank you for your time and your interest. 
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Annex 6 

A. List of related petitions;  

B. Intervention of Ms Lena Hellblom Sjögren, Swedish psychologist. 

 

 

Annex 6A 

 

 
Number Title  Language Con. Countries 

1140-14 by H. J. (Danish), on the rights of 
children in Denmark and Sweden. 

 Danish Denmark, Sweden,  

2434-14 by R. H. (Swedish), on behalf of the 
Nordic Committee for Human Rights 
(NKMR) on a report on child custody 
in Denmark, Finland, Norway and 
Sweden 

 English Denmark, Finland, 
Sweden, Norway,  

 

 

 

Annex 6B 

Intervention of Ms Lena Hellblom Sjögren, Swedish  

Some points for February 9 2017 in Brussels, by Lena Hellblom Sjögren   

 

Introduction 

I thank the Working Group at the European Parliament Petitions Committee for this opportunity 

to address you. As one of the signers of petition No 2434/2014 on behalf of the Nordic 

Committee for Human Rights (NKMR) I want to stress that the focus is to make you, and 

hopefully the rest of the world, aware that in Sweden there is an ongoing violation of the human 

right to family life on all levels, and that this is causing a lot of harm to children and families. 

It seems to me as if my society and my home state has forgot about Article 16 in the Universal 

Declaration of Human Rights 1948, (anecdotal information, also my birth year), stating: 

“The family is the natural and fundamental group unit of society and is entitled to 

protection by society and by the State.” 

 

A democratic state of law is based on human rights, rule of law and democracy. For candidate 

countries to be accepted in EU there must be institutions put in place guaranteeing this as well 

as institutions to protect minorities (Nowak, 2003 p 238). 

 

Sweden has all this formally as you know. What about practice? It is from my experience as an 

investigative psychologist and researcher since the beginning of the 1990s that I want to make 

some remarks about human rights, rule of law and democracy. 

 

Human rights 

The EU-convention on Human Rights was incorporated in the Swedish law in 1995. In 

investigations regarding children and families made by the social services there is very, very 

rarely any mentioning of human rights. Referrals to the child´s and other family members´ right 

to family life is as rare. As this is not an issue in the investigations that the courts base their 

decisions on, it is not an issue for the courts. The human right to family life, or the human right 
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for the child to keep his/her identity is very rarely even mentioned.  

The child´s best interests is very often mentioned, both in the investigations made by the social 

serviced and in the court decisions. But there is no substantiated content given to the concept. 

The decisions based on what is stated to be the best interest of the child are often gratuitous. It 

is possible to define the child´s best interests with reference to the basic need of the child to 

have love and acceptance to be able grow to a healthy whole person with empathy, and to the 

child´s legal and human rights, but so far this general definition has not been put into practise: 

 
The child´s best interests is to be well enough cared for with love/acceptance from both parents (or 

those who are there for the child as parents and love the child), 

to have the right to close contact with both parents and their family networks and thus have the 

right to his or her identity respected, 

and to be able to speak out his or her opinion on matters concerning him or her freely, when mature 

enough and after having been informed with relevant impartial facts, without ever being pressured 

to choose between the parents (or those who are as parents). 

 

Rule of law 

The investigations, made by social workers  (87 % of them female) with 3.5 years of a general 

education, with their recommendations, constitute the basis for verdicts regarding children´s 

and families´ future lives in the general courts (no specialized family or juvenile courts exist in 

Sweden). No experts are involved, except in rare cases where the social services has picked a 

doctor or a psychologist to make a statement, and in cases where a parent has afforded to have 

an expert involved to make an investigation. Often social workers from hear say information or 

a rumour make psychiatric diagnoses, such as Munchhausen Syndrome by Proxy. They do not 

have the expertise to make such diagnoses for mothers, or to or to state that a father is guilty of 

sexual or physical abuse, but they do. With such or some other unlawful base without any 

competent investigation they decide to protect the mother /father and child. Mothers and 

children are often placed in women shelters where the doctrine is to always believe mother´s 

accusations. 

The social workers, called social secretaries, are, according to the law regulating the social 

services  , (Socialtjänstlagen, shortened SoL) free to interpret that law.  They are also free to 

document what they consider relevant without any demands on authentic documentation, 

without any national guidelines and without any standardized methods for measuring how the 

child  has experienced the mother´s and the father´s behavior (or the behavior of those who are 

as parents for the child), the well-being of a child and without any reliable methods for adequate 

risk assessments. BUT the social secretaries judge the children´s well-being, the parents´ 

behavior and also what they call risks for the child in the future. Thus they often recommend 

the parent whom they have sided with to be the sole custodian, and the other parent to stay out 

of the child´s life (or have visitation rights with supervision), or they recommend the child 

(children) to be put in foster care (in Sweden ironically enough called family homes). Often the 

recommendations made by the social secretaries have been put in place, before the court hearing 

to decide about such measures as to forbid the child to have contact with one parent, or to be 

placed with foreigners in the foreigners´ home . 

This power given to (a growing number of female) authority professionals (the social 

secretaries) , who now more and more delegate the task of finding foster homes to private 

companies, some of them real big with global economical interests, put the fundamental 

Swedish law  out of order. According to art 3  in Sweden´s constitutional law  all authority 

application must be made impartial and with respect for matters of fact. 
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Democracy 

The subjective recommendations, based on what the social secretaries or their colleagues think 

is important, hearsay, and arbitrary facts picked out depending on how they have sided (with 

the father or the mother, or with the foster home they have chosen) are given to a local political 

board , the social council, consisted of mostly free time politicians. This board in 98 % decide 

according to the social secretaries´ recommendations. This formally democratic decision, based 

on what is by all actors considered to be a good enough investigation, is sent to the court. And 

the courts mostly decide in accordance what is said to be the investigation and recommendation 

made by the local social political board, thus formally fulfilling formal demands on democracy 

as the local politicians can be made responsible. The former individual responsibility for 

employees within authorities is abolished. The social secretaries, with an immunity that can be 

compared with diplomats´ immunity, thus have no reason not to treat parents they do not like, 

if they like, with implacable arrogance and patronize them (and all others they do not like, or 

feel threaten their own prestige or power).  

 

Summary 

Human rights, rule of law and democracy – sadly enough these three pillars for a democratic 

state of law do not function properly in the Swedish every day practice in the authorities 

responsible for upholding these principals, the social services and the legal system. 

Although the European Convention on Human Rights was incorporated in Swedish law  in 1995 

the human right to family life, and the right to a fair trial regarding family matters, is not applied 

in practice from what I have been able to see over my 25 years as an independent investigative 

psychologist and researcher. 

There are lacking legal rights of the individual child, mother/father to defend their legal and 

human right to family life and to a fair trial. There is also a lack of laws for a parent, or two 

parents, who without a justified cause that has been confirmed by competent and impartial 

investigators, are declared as unqualified to take care of their child, and thus loose custody, and 

their right to defend the child´s right to life, good enough care in all areas, education, the child´s 

right to family life and to keep his/her identity. Thus the rule of law is largely set out of order. 

What about the democracy? The social council with local (often free time) politicians are said 

to decide both about social investigations, and about legal custody, habitation, and visitation 

rights and about taking children into so-called compulsory care. This is only a formality, thus a 

sham democracy. All these matters are decided by the social worker in charge. Her (mostly a 

she) judgements, called recommendations, also constitute the foundation for the verdicts in 

court on these life - decisive matters (in 98 % of the cases). It is a system with a lot if 

arbitrariness: capricious decisions, defense of prestige/power and friendship corruption. 

 

A suggestion 

Manfred Nowak, expert on Human Rights and torture,  has been appointed to lead “The Global 

Study on Children Deprived of Liberty. Moving towards effective implementation”. In the press 

release dated 2017-02-01 I read : “The Study is a major enterprise and a key instrument of 

change which will finally check the status of the human rights of children being detained around 

the world.” 

Probably a State as Sweden and other Nordic States, considered to be well-functioning social 

welfare States governed by law fall out of the scope with reference to children in too many 

states who are used as slaves and are being detained and thus deprived of all their fundamental 

rights and  have no liberty. But the children held as you can say hostage ( “Children held 

hostage” was the name of a book published in the US in 1991 by Clawar and  Rivlin) in their 
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father´s/mother´s home or in a foster home are deprived of their liberty in many ways, most of 

all by being mentally kidnapped; they  often have their life stories rewritten and one parent, or 

both of them, pictured as really bad persons by the parent that has taken control, often with the 

support of the social services, or by the foster home picked out and paid by the social services. 

The children thus deprived of liberty cannot think for themselves, and my suggestion is that 

they would be included in the Study led by Manfred Nowak. 

 

Lena Hellblom Sjögren, PhD, chartered psychologist 

Testimonia 

Mon Mogattu 76 

79397 Siljansnäs 

Sweden 

 

 

Committee on Petitions 

April 4, 2016 

peti-secretariat@europarl.europa.eu 

    Stockholm 16 February. 2017 

Dear Members of the Petitions Committee, 

 

Again, I want to express my gratitude for inviting me to your Petition Committee. 

As I understand it, I might have expressed myself too vague or without sufficient facts. First 

some self evident facts that I forgot to point out: 

 

 There are children in need of protection from clearly observable damages and/or objectively 

confirmed harmful conditions. 

 To place these children in need of love/acceptance and good care in homes with total strangers 

who get paid and take orders from the social services – and more and more from the consultants 

employed by the growing number Stock Market companies making profit in this field -  may 

not be the best way to help these children. 

 There are many good and very well-meaning social workers in Sweden.  

 This should however not lead to the conclusion that children should be taken from their parents 

and extended family when a social worker thinks the child might be at risk.  

 

Now, I would like to try to explain the background for the violation of the human right to family 

life that is taking place in Sweden on an everyday basis.  

 

1. The social services reform, Law 1980:620, took on great significance for the larger part of the 

Swedish population. From then on the municipal social services fall under the regulation of a 

general targeted-oriented law, called the Social Services Act (SoL) which came into force on 

January 1, 1982. 

2. This law is not detailed or precise. The employees within the social services, called social 

secretaries, are given the freedom to interpret this law which makes them responsible for the 

inhabitants´ well-being. This change has been characterized as making the citizens in the 

modern social welfare state into clients. 

3. Another law introduced in 1990:52 called LVU, regulates when the state/society can take 

children into forced custody, called compulsory care. 

mailto:peti-secretariat@europarl.europa.eu
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4. This law is neither detailed nor precise, but rather generally targeted.  The social workers are 

given the freedom to decide to take children by force from their mother/father or both. At the 

same time they are supposed to help and give advice to the families involved (two functions that 

ought not to be united). 

5. The interpretations made by the social worker handling a case and her investigation and 

recommendations to the municipal social welfare board will be the decision of the local 

politicians sitting on this board, in almost 100 % of the cases. This is called the democratic 

decision of the municipal social welfare board. 

6. This social council's decision then in almost 100 % of the cases constitutes the foundation for 

the Administrative Court's decision to take a child into forced custody.  

7. The investigation made by the social worker is not well-founded as she (87 % females) has no 

reliable measures and no standardized methods to use, no national guidelines to follow, and no 

demands regarding how to make authentic documentation.  

8. The social worker has a 3.5 year academic education, but no license to practice social work. She 

has no legal or professional responsibility and cannot be sued for malpractice as she has no 

established body of knowledge to fall back on and has been given the power to interpret the 

laws she refers to in her work.  

9. You can summarize the results as malpractice within the social services being the rule, not the 

exception, as Article 9 in the Swedish Constitution law is not followed. The wording of this 

article is: “All work performed by authority professionals must be impartial and observe 

objectivity and impartiality.” 

10. Malpractice within the social services when children are removed from their families is the rule, 

not the exception. Article 8 in the European Convention of Human Rights was not included in 

the social workers' education, and it is not something the social worker refers to when doing her 

investigations. 

11. Malpractice within the social services is the rule, not the exception, because the detailed and 

precise article in SoL, Article 5, is not followed. Article 5 stipulates that, for children who are 

considered to be at risk the social workers shall have as their primary consideration if the child 

can be received by a family member or other close relatives. The intention is that the child 

should not lose his/her family roots. 

12. The social worker mostly lacks knowledge in areas of vital importance for making the 

investigations and the recommendations she is making; during her 3.5 years training she learns 

a little of everything, but not enough of anything that is required for a good enough practice. 

13. The social worker has the power to ask a medical doctor, a psychiatrist, or a psychologist to 

investigate something the social worker wants to have investigated. She gives her interpretation 

of the problem to these experts, who - like the judges in the courts – think that the social workers 

have made thorough investigations and know the facts and have "weighed the pros and the 

cons".  She then has the power to decide if she wants to include what the 

doctor/psychiatrist/psychologist has found – or not – in her investigation and as a basis for her 

recommendations. 

14. The investigations made by the social workers are of two kinds: A. after reports of concern for 

a child, so called child investigations, B. when a court has asked for an investigation regarding 

custody, habitation and/or visitation, so called custody investigations. The social workers 

making the custody investigations often belong to a special division called “the Family Law 

Division", but they all belong to the municipal social services. Between colleagues they change 

information and also copy from each others' writings, thus making it very easy to spread for 

example a false diagnosis, and biased hearsay information, that when repeated over and over 

again becomes the “truth” about a child or a parent. 

15. As mentioned above, the social worker takes no consideration to the child´s or the parents´ 

human right to family life. As the human right to family life is a not existing materia in the 
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investigations and recommendations by the social worker it is a matter of no concern for the 

courts that make their decisions based on the investigations and recommendations made by the 

social workers. 

16. When a child is believed (is not obviously harmed/scared) to be in need of protection measures 

are often taken by the social services for such protection before any investigation is made. 

Before any physical, psychological or sexual abuse or some very harming life conditions, have 

been observed or found, the measure to place the child out of the child´s family, or, as is often 

the case, place a mother who claims the father has abused her and/or the children, together with 

the children in a women´s shelter, can in itself be very harmful and traumatic. Often the child 

has in these cases to break up from school and their usual life, and get treatment as being abused 

which is harming to the child if the child has not been abused. (There are no men´s shelters.) 

17. When the social worker makes her investigation after having placed the child or the mother with 

the children in protection from the parent/-s believed to be dangerous they cannot, of course, 

find out how it is for the child to be with that parent/these parents in their daily life, due to the 

fact that the preconditions have been drastically changed. What is observed is thus the reactions 

to the changes made. The words spoken of the child in protection after mostly a lot of 

questioning by foster parents or helpers with preconceived ideas about what has happened in 

the past are often a repetition of what the child has heard in these questions, or if the child has 

been placed in a women´s shelter, by the other adults and children being protected in the same 

place. With this background the child´s will is not necessarily the real will of the child. 

18. The research based knowledge that children placed in strangers' homes away from their own 

family are worse off than adopted children, but even worse off than children kept in their risky 

homes, seems not to be known. In a longitudinal study (1) of about 700 children diagnosed to 

be in need of being placed out of their risky home environment, about one third of them were 

placed in foster homes. Nearly one third of them were adopted and a little more than one third 

of them stayed in their risky homes. When, after several years, these children were followed up 

by looking at their school results, if they had been registered within psychiatric care, with drug 

addiction problems, or had been registered as criminals, and also if they had committed suicide 

the result was that the children left at home were best off. Second best on all these measurable 

variables were the adopted children. Worse off were the children who had been placed in foster 

homes.  

19. Statistics tell us that children once placed in foster care are re-homed over and over again until 

they are 18 (sometimes 20) and that placed teenagers very often (in about 50 %) run away. To 

my knowledge there is no research showing that children are better off in life after having been 

placed in foster care. So why is this fact not considered when making risk assessments, and 

before taking decisions to remove a child from the child´s family? If there was a medicine that 

could cure cancer, but at the same time cause worse pain to the patient, would that medicine be 

prescribed with state support on a large scale? 

20. In 2006 an “Abuse and Neglect inquiry” was appointed (officially: “The Swedish Inquiry on 

Child Abuse and Neglect in Institutions and in Foster Homes, 1930 - 1980”). In the final report 

(SOU 2011:63 /State Official Investigation 2011:63/) for the 866 persons interviewed about 

abuse and neglect that had occurred before 1980, 763 of the 798 who were placed in foster 

homes (96 %) told about abuse and neglect. 

21. It is stated that “the contents of the files often lack an overall structure, uniform concepts and 

definitions”. From what I have seen, these problems still exist. It is a fact that children in foster 

care are still being abused, not in the least psychologically, physically and heavily neglected 

regarding love/acceptance, school and medical care. 2. 

22. Those who had suffered were officially given an apology by the State and were promised to be 

given some compensation. But it turned out that they had to make applications and document 

their suffering. Only half of the 5300 who made such applications passed the inquiries made by 
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a special assigned authority, which has recently been criticized internationally. It was for 

example pointed out by Patricia Lundy, professor in Sociology, from Northern Ireland that the 

compensation procedures making only half of the applicants “qualified” for compensation have 

traumatized them a second time. 

23. UNICEF, in their Innocenti Report Card 13 (2016): “Fairness for Children. A league table of 

inequality in child well-being in rich countries” has made comparisons of 35 countries regarding 

income, education, health and well-being. Sweden is low down in this league: Number 23. 

Nearly 20 % of the children have reported to have daily psycho-somatic health problems. 

24. There has been a huge increase in the number of children being taken into the care of society. 

The total number 2014 was 31.952, according to the figures from the National Board of Health 

and Welfare, http://www.socialstyrelsen.se/publikationer2014/2014-9-1. About 10 people 

around every child is affected by anxieties, actions intended to result in a reunification which 

often leads to prestige battles where these individuals are powerless in comparison with the 

social workers using their authority position. But it also means that about 320 000 voters are 

affected… 

25. Looking at the children taken from of a mother or a father who has done no harm to the child, 

but due to the other parent´s alienation of the child driven by an implacable hostility, mostly 

with support from the social services, these are about approximately 2000 every year. With the 

same estimation of 10 affected family members and friends around every child this results in 

20000 voters... 

26. A new law, intended to make it even easier for the social services to take children into 

compulsory care, also the growing number of children diagnosed with neuro psychiatric 

problems, will soon be debated and passed in the Swedish Parliament. It is based on an official 

governmental investigation (SOU 2015:17) called “The rights of children and young in 

compulsory care. Suggestions for a new LVU.” Some of us, who have insight to the fact that no 

one can be cured or helped in a good way by being violated to give up his/her family and be 

happy with some material goods given by tax money from the state to the foster families, or 

other pseudo care institutions, have argued for better solutions. 

27. One such suggestion for a better solution is to unite the help/advice function within the social 

services with already existing, well spread and well-functioning Child Care Centers and Mother 

Care Centers with competent and well-trained medical professionals to Family Care Centers. 

At the same time the decisions about taking children into compulsory care would be taken by a 

separate and independent authority, or, as in many other countries, by a civil Court.  

28. The present law (LVU, 1990:52) reads: 
"The care 
§ 10 Care shall be deemed to begin when the young person, because of a decision on immediate 

custody or care has been placed outside their own home." 
However, the best help to any child who is deemed to be in need of help should be to receive 

help within his or her family. Separating a child from its parents and loved ones is traumatizing 

for the child, and should be used only when there is a serious threat to the child's health or life.  

29.  All assistance ought to begin in the family, to avoid breaking down the family, the corner stone 

for building a human society according to the UN declaration on human rights. 

The European Court, Strasbourg, has repeated in its child care verdicts: 

"The State must unceasingly make efforts to re-unite the children with their families." 

 

Verdicts for the reunification of children with their families are not implemented. Children are 

suffering. Parents are suffering. Grandparents are suffering. High suicide rates and deaths 

related to stress in families affected by the removal of their children and limitation of visiting 

rights have been noted, but it is difficult to have statistics because such statistics are not made.   

http://www.socialstyrelsen.se/publikationer2014/2014-9-1
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30. The parents, grandparents and children whose human right to family life is being violated have 

formed different groups, for example Stolen childhood (not any more in existence after the 

compensation and apology from the State), Missed grandchildren,  Free children, Father- child, 

National organization for family rights. 

 

In Norway the Child Welfare Service (Barnevernet) has been accused of "state kidnapping."  

According to official statistics 1664 children were taken into forced custody in 2014; 

424 of these children had mothers born abroad. We are a group of professionals who 

last year reported our concerns about Barnevernet, something that we now are following 

up. Mrs. Gro Hillestad Thune, formerly Norway's delegate in the European Commission 

on Human Rights and from whom I forwarded the message that the human right to 

family life is violated on an everyday basis in Norway, is also a member in this group. 

 

I would be most grateful if you could send me a confirmation that you have received this letter 

and the Recommendation letter from Mrs. Siv Westerberg. 

 

Very truly Yours. 

Lena Hellblom Sjögren 

Lena Hellblom Sjögren 
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