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At this October 2012 meeting of the Committee 
on Legal Affairs, the Committee will be 
continuing its work on a number of important 
dossiers, in particular in the field of civil law. In 
the first place, the co-rapporteurs for the Common 
European Sales Law project, Klaus-Heiner Lehne
and Luigi Berlinguer,  will be presenting a working 
document. Mr Berlinguer will also be presenting his 
draft own-initiative report on the Statute for a 
European mutual society. Furthermore, there will 
be exchanges of views on the proposed European 
Account Preservation Order (rapporteur Raffaele
Baldassarre) and on the amendments tabled to 
Alexandra Thein's two reports on the property 
consequences of cross-border marriages and 
partnerships.

In the field of company law, the Committee will 
be holding the initial debate on the own-
initiative package on Corporate Social 
Responsibility (JURI rapporteur: Raffaele
Baldassarre).

Finally, the Committee's consideration of a 
number of files will be closed by a vote. The 
Committee will be voting on the recast of the 
Brussels I Regulation, where the rapporteur, 
Tadeusz Zwiefka, has negotiated a compromise 
with the Council which reflects Parliament's 
position in all major points. Eva Lichtenberger 
is putting the own-initiative report on the 
application of EU law to the vote. The draft 
report stresses that it is important that the 
Commission should increasingly start 

infringement proceedings in cases where EU 
law is breached, rather than using 'softer' 
measures as it currently tends to do in many 
cases. Marielle Gallo will put to the vote her 
draft report on the implementation of the 
Resale Right Directive, in which she proposes 
that Parliament should take note of the success 
of the scheme, and call for certain 
improvements.

AT THIS MEETING
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1.  ADOPTION OF THE DRAFT AGENDA

2.  CHAIR'S ANNOUNCEMENTS

3.  APPROVAL OF THE MINUTES OF 
THE MEETING OF:

 17-18 September 2012

4. "EUROPEAN OBSERVATORY ON 
INFRINGEMENTS OF INTELLECTUAL 
PROPERTY RIGHTS - 1ST PLENARY 
MEETING 27-28 SEPTEMBER 2012, 
ALICANTE"

- Briefing by Françoise Castex

5. COMMON EUROPEAN SALES LAW 

Procedure 2011/0284 (COD)
Basic doc COM (2011)0635
Legal basis Article 114 TFEU
Rapporteur Klaus-Heiner Lehne
Administrator respons. Susanne Knöfel
Opinion Comm./
rapporteur

IMCO/Evelyne Gebhardt, 
Hans-Peter Mayer

(associated under Rule 
50)

ECON/Marianne Thyssen

PRELIMINARY TIMETABLE

Exchange of views 22.11.2011
Hearing 1.3.2012
Workshop (I) 31.5.2012
Workshop (II) 19.6.2012
Workshop (III) 9./10.7.2012
Consideration of 
working document

10.10.2012

Conference with 
national parliaments

27.11.2012

The initiative on European Contract Law which 
seeks to address internal market problems created 
by diverging bodies of contract law has been under 
discussion for many years, with the European 
Parliament most recently reacting to the 
Commission's Green Paper of 1 July 2010 
(COM(2010)0348) in its resolution of 8 June 2011 
on policy options for progress towards a European 

Contract Law for consumers and businesses 
(2011/2013(INI)).

On 11 October 2011, the Commission presented a 
proposal for a Common European Sales Law. The 
overall objective of the proposal is to improve the 
functioning of the internal market and to facilitate 
trade by offering a single set of rules in Member 
States for cross-border contracts. The proposal 
puts forward, in the form of a Regulation, a set of 
contract law rules which is intended to be self-
standing and to co-exist, within each Member 
State's national law, alongside the pre-existing 
rules of national contract law, as a second contract 
law regime which is identical throughout the EU.

The Common European Sales Law is proposed as 
an optional instrument for contracts within its 
personal and material scope, i.e. for cross-border 
contracts on sales, supply of digital content as well 
as related services in B2B and B2C relations. In 
B2B trade the new regime is proposed for use only 
if one of the parties is an SME. Parties would have 
to agree on the use of the Common Sales Law; in 
B2C relations, explicit consent would be required 
and the consumer would receive a standard 
information notice summarising the main features 
of the Common European Sales Law. Member 
States could opt also to allow the Common Sales 
Law to be applied in domestic transactions and to
B2B transactions which do not involve an SME. 
The Commission further aims to set up a database 
for the exchange of information on final judgments 
within Member States.

In its Annex, the proposed regulation contains a set 
of rules which follows the life-cycle of a contract, 
including provisions on making a binding contract, 
assessing what is in the contract, obligations and 
remedies of the parties, damages and interest, 
restitution and prescription. To prepare the 
proposed rules, an expert group established by the 
Commission delivered, on 3 May 2011, a feasibility 
study on a future initiative on European contract 
law, and informal consultations with stakeholders 
were held.

In the accompanying communication 
(COM(2011)0636), the Commission commits itself 
to setting up, as a flanking measure, a Group of 
Experts in order to develop ‘European model 
contract terms’.

ORDINARY MEETING OF 10 - 11OCTOBER 2012
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On 1 March 2012, the JURI committee held a first 
hearing on some fundamental questions raised by 
the Commission's proposal, in particular how it 
should function within the existing legal 
framework and whether its coverage and content 
meet the needs of its users. The Committee has 
subsequently organised, together with its Policy 
Department, three workshops on main chapters of 
the Annex to the proposal, i.e. on unfair contract 
terms, remedies as well as restitution and 
prescription. A conference with national 
parliaments will be held from 15.00 - 18.30 on 27 
November 2012, 

At this meeting, the two co-rapporteurs, Luigi 
Berlinguer and Klaus-Heiner Lehne, will present a 
working document to the Committee. 

6. EUROPEAN ACCOUNT PRESERVATION 
ORDER

Procedure 2011/0204 (COD)
Basic doc COM(2011)445
Rapporteur Raffaele Baldassarre 
Administrator respons. Pasquale Ciuffreda

PRELIMINARY TIMETABLE

Exchange of view 10.10.2012
Consideration of draft 
opinion

26.11.2012

Deadline for amend. 29.11.2012
Consideration of amend. 18.12.2012
Adoption JURI 22.01.2013
ADOPTION PLENARY tbd

On 25 July 2011, the Commission adopted the 
proposal for a Regulation "Creating a European 
Account Preservation Order to facilitate cross-
border debt recovery in civil and commercial 
matters".

The Committee on Legal Affairs has discussed this 
issue several times, in particular in connection 
with the own-initiative reports:
- 2007/2026(INI), Green paper on improving the 
efficiency of the enforcement of judgments in the 
European Union: the attachment of bank accounts
- 2008/2233(INI), Effective enforcement of 
judgments in the EU: the transparency of debtors’ 
assets
- 2009/2169(INI), Freezing and disclosure of 
debtors' assets in cross-border cases.

At present, a creditor seeking to recover his debt in 
another Member State faces significant difficulties. 
As matters stand at present, debtors can easily 

escape enforcement measures by swiftly moving 
their monies from a bank account in one Member 
State to another. 

This new instrument would provide common 
rules enabling creditors to obtain account 
preservation orders on the basis of the same 
conditions irrespective of the country where the 
competent court is located, and reduce costs and 
delays for creditors seeking to obtain and enforce 
an account preservation order in cross-border 
situations. 
Some key points of the new Regulation are: 
- the protective nature of the EAPO: it would only
block the debtor's account, but it would not allow 
money to be paid out to the creditor; 
- the ex parte procedure: in order to ensure the 
surprise effect of the account preservation order, 
the debtor should not be informed about the 
application, be heard prior to its issue or notified of 
the order prior to its implementation by the bank. 

The exchange of views on the European Account 
Preservation Order will structure the political 
debate in the EP on how to facilitate cross-border 
debt recovery in civil and commercial matters.

7. SECURITIES SETTLEMENT IN THE EU 
AND CENTRAL SECURITIES DEPOSITORIES 
(CSDS), AND AMENDMENT OF DIRECTIVE 
98/26/EC

Procedure 2012/0029 (COD)
Basic doc COM(2012)0073
Legal basis Article 114 TFEU
Rapporteur Dimitar Stoyanov
Administrator respons. Susanne Knöfel
Lead Comm./rapporteur ECON/Kay Swinburne

PRELIMINARY TIMETABLE

Presentation of draft 
opinion

10.10.2012

Deadline for amend. 16.10.2012
Adoption JURI 26./27.12.2012
Adoption Lead Comm. 18.12.2012

On 7 March 2012 the Commission presented its 
proposal for a Regulation on improving securities 
settlement in the European Union and on central 
securities depositories (CSDs, i.e. the institutions 
responsible for securities settlement). The 
proposal aims at bringing more safety and 
efficiency to securities settlement in the EU and 
seeks to shorten the time it takes for securities 
settlement and to minimise settlement fails. 

The proposal contains the following key elements:
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– harmonisation of settlement period;
– introduction of penalties for market participants 
that fail to deliver their securities on the agreed 
settlement date, and of an obligation to buy those 
securities in the market and deliver them to the 
counterparties;
– requirement for issuers and investors to keep an 
electronic record for virtually all securities, and to 
record them in CSDs if they are traded on stock 
exchanges or other regulated markets;
– strict organisational, conduct-of-business and 
prudential requirements for CSDs; authorisation 
and supervision of CSDs by national competent 
authorities;
– "passport" for authorised CSDs;
– choice for users between all 30 CSDs in Europe;
– access of CSDs in the EU to any other CSDs or 
other market infrastructures such as trading 
venues or Central Counterparties (CCPs), 
whichever country they are based in.

At this meeting, the rapporteur will present his 
draft opinion to the Committee for consideration. 

8.  DEVELOPMENT ASPECTS OF 
INTELLECTUAL PROPERTY RIGHTS ON 
GENETIC RESOURCES: THE IMPACT ON 
POVERTY REDUCTION IN DEVELOPING 
COUNTRIES

Procedure 2012/2135(INI)
Rapporteur for opinion Françoise Castex
Administrator respons. Magnus Nordanskog
Lead Committee/
rapporteur

DEVE/Catherine Grèze

Opinion Committees
/rapporteurs

INTA/Helmut Scholz

PRELIMINARY TIMETABLE

Consideration of draft 
report 

10.10.2012

Deadline for 
amendments

17.10.2012, at noon

Vote JURI 6.11.2012
Adoption DEVE December 2012

This own-initiative report aims at considering the 
effects of intellectual property rights on genetic 
resources with regard to human rights and global 
food security, primarily by drawing on the 
Agreement on Trade-Related Aspects of 
Intellectual Property Rights (TRIPS) and the 
Convention on Biological Diversity and its Nagoya 
Protocol on Access to Genetic Resources and the 
Fair and Equitable Sharing of Benefits Arising from 
their Utilisation. The main issue raised in this 
respect is that of “bio-piracy”, which could refer to 

either the unauthorised extraction of genetic 
resources, such as plants with medical properties, 
or to the patenting of spurious inventions based on 
such resources or traditional knowledge from 
indigenous peoples without compensation.

The rapporteur, Mrs Françoise CASTEX, welcomes 
in her draft opinion a reflection on these issues, in 
the interest of developing countries with the end 
goal of poverty alleviation, but stresses that the 
practical implementation of any set of rules for 
avoiding bio-piracy involves problems of a legal 
nature which are not easily solved without a 
proper reflection on, and a correct interpretation 
of, the current legal framework as mentioned 
above.

There is also a need for the legal terminology in the 
area of intellectual property rights on genetic 
resources to be clarified and consolidated, not least 
the term “bio-piracy”. Any definition of this term 
needs to have a solid foundation, requiring 
extensive fact-finding and research. The 
international community should also define the sui 
generis systems in force at international level for 
plant protection in those cases where patent 
protection is not applicable.

It is furthermore essential to safeguard the 
interests of small and medium breeders, taking 
into consideration that excessively broad patent 
protection in the area of breeding can hamper 
innovation and progress and become detrimental 
to these breeders by blocking access to animal and 
plant genetic resources.

At this meeting, Mrs Castex will present her draft 
opinion and a first exchange of views will take 
place.

9. AMENDMENT TO REGULATION (EU) NO
1093/2010 ESTABLISHING A EUROPEAN 
SUPERVISORY AUTHORITY

Procedure 2012/0244 (COD)
Basic doc COM(2012)0512
Rapporteur Sergio Cofferati 
Administrator respons. Pasquale Ciuffreda
Lead Comm./rapporteur ECON/Sven Giegold

PRELIMINARY TIMETABLE

Public Hearing 30.05.2012
Consideration of draft 
opinion 
(in a letter form)

10.10.2012

Adoption JURI 06.11.2012
Adoption Lead Comm. 19.11.2012
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ADOPTION PLENARY tbd

The Committee on Legal Affairs will discuss Mr 
Cofferati's draft opinion to the report of the 
Committee on Economic and Monetary Affairs for 
a Regulation of the European Parliament and of the 
Council amending Regulation (EU) No 1093/2010 
establishing a European Supervisory Authority 
(European Banking Authority) as regards its 
interaction with Council Regulation (EU) No .../... 
conferring specific tasks on the European Central 
Bank concerning policies relating to the prudential 
supervision of credit institutions.

This opinion is linked to the proposal for a Council 
Regulation conferring specific tasks on the 
European Central Bank concerning policies 
relating to the prudential supervision of credit 
institutions (COM(2012)0511).

The Rapporteur will propose that the two opinions 
be dealt with at the same time. In view of time 
pressures he suggests that an opinion be drawn up 
in a letter form to be adopted on 6 November 
2012.

10.  CORPORATE SOCIAL RESPONSIBILITY: 
ACCOUNTABLE, TRANSPARENT AND 
RESPONSIBLE BUSINESS BEHAVIOUR AND 
SUSTAINABLE GROWTH

Procedure 2012/2098(INI)
Basic doc COM(2011)0681
Rapporteur for opinion Raffaele Baldasarre
Administrator respons. Magnus Nordanskog
Opinion Committees
/rapporteurs

AFET/Andrzej Grzyb
DEVE/Rapporteur to be 

appointed
EMPL/Richard Howitt

INTA/Harlem Désir
IMCO/Rapporteur to be 

appointed
CULT/Morten Løkkegaard

FEMM/Rapporteur to be 
appointed

PRELIMINARY TIMETABLE

Exchange of views 10.10.2012
Consideration of draft 
report

26.11.2012

Deadline for 
amendments

29.11.2012

Consideration of 
amendments

17.12.2013

Adoption JURI January 2013
Adoption plenary February 2013

In a communication of 25 October 2011 the 
Commission outlined its renewed EU strategy 

2011-2014 for Corporate Social Responsibility 
(CSR) and put forward a new definition: "the 
responsibility of enterprises for their impacts on 
society".

According to the Commission, the economic crisis 
and its social consequences have to some extent 
damaged consumer confidence and levels of trust 
in business and have focused public attention on 
the social and ethical performance of enterprises. 
By renewing efforts to promote CSR, the 
Commission aims at creating conditions 
favourable to sustainable growth, responsible 
business behaviour and durable employment 
generation in the medium and long term. 

Taking a balanced multi-stakeholder approach as a 
starting point, the Commission intends for this 
renewed CSR policy to take account of the views of 
enterprises, non-business stakeholders and 
Member States in order to better clarify what is 
expected of enterprises, and to make the EU 
definition of CSR consistent with new and updated 
international principles and guidelines. Greater 
attention by business to human rights and the 
promotion of market reward for responsible 
business conduct, including through investment 
policy and public procurement, and the 
consideration of self- and co-regulation or 
complementary regulation schemes, are also 
highlighted by the Commission as factors to 
consider in the CSR policy. The most novel aspect 
of the proposed policy is, however, that it stresses 
action to increase company transparency and 
accountability when it comes to social and 
environmental issues.

The policy is geared primarily towards larger and 
mulitnational corporations, with the aim of 
ensuring that enterprises have in place a process 
to integrate social, environmental, ethical, human 
rights and consumer concerns into their business 
operations. For most small and medium-sized 
enterprises, especially micro-enterprises, the CSR 
process is likely to remain informal and intuitive. 

The main action intended to be taken by the 
Commission by 2014 is the creation of multi-
stakeholder CSR platforms, the launching of a 
European award scheme for CSR, the addressing of 
"green-washing" in the context of the report on the 
application of the Unfair Commercial Practices 
Directive, the developing of a code of good practice 
for self- and co-regulation exercises, the 
integration of social and environmental 
considerations in the review of the Public 
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Procurement Directives, the securing of 
commitments from enterprises to follow 
international standards, principles and guidelines 
on CSR, and the developing of human rights 
guidance based on the UN Guiding Principles. 

In order to make the best use of the competences 
of the parliamentary committees, the Committee 
on Legal Affairs and the Committee on 
Employment and Social Affairs have agreed to an 
arrangement under Rule 50 of the Rules of 
Procedure on a procedure with associated 
committees, whereby JURI will be responsible for 
drawing up a report with the subtitle 
"Accountable, transparent and responsible 
business behaviour and sustainable growth", and 
EMPL will draw up a report with the subtitle 
"Promoting society's interests and a route to 
sustainable and inclusive recovery". 

At this meeting, the rapporteur, Raffaele 
Baldassarre, will present the Commission 
communication, and a first exchange of views will 
take place.

11.  CORPORATE SOCIAL RESPONSIBILILTY: 
PROMOTING SOCIETY'S INTERESTS AND A 
ROUTE TO SUSTAINABLE AND INCLUSIVE 
RECOVERY

Procedure 2012/2097(INI)
Basic doc COM(2011)0681
Rapporteur for opinion Raffaele Baldassarre
Administrator respons. Magnus Nordanskog
Lead Committee/
rapporteur

EMPL/Richard Howitt

Opinion Committees
/rapporteurs

AFET/Andrzej Grzyb
DEVE/Rapporteur to be 

appointed
INTA/Harlem Désir

IMCO/Rapporteur to be 
appointed

CULT/Morten Løkkegaard
FEMM/Rapporteur to be 

appointed

PRELIMINARY TIMETABLE

Exchange of views 10.10.2012
Consideration of draft 
opinion

26.11.2012

Deadline for 
amendments

29.11.2012

Consideration of 
amendments

17.12.2013

Adoption JURI January 2013
Adoption plenary February 2013

See item 10 above.

12. PRESENTATION OF THREE POLICY 
DEPARTMENT STUDIES ON CORPORATE 
GOVERNANCE AND CORPORATE SOCIAL 
RESPONSIBILITY 

VVOOTTEE

13. MIGRATION FROM THE SCHENGEN 
INFORMATION SYSTEM (SIS 1+) TO THE 
SECOND GENERATION SCHENGEN 
INFORMATION SYSTEM (SIS II) (RECAST)

Procedure 2012/0033(NLE)
Basic doc COM(2012)0081
Rapporteur Francesco Enrico Speroni
Administrator respons. Magnus Nordanskog
Lead Committee LIBE

PRELIMINARY TIMETABLE

Adoption JURI 10.10.2012

The Consultative Working Party of the three Legal 
Services (European Parliament, Commission and 
Council) examined the proposal for recast above 
and concluded that the proposal did not comprise 
any substantive amendments other than those 
identified as such therein or in their opinion. The 
Working Party also concluded, as regards the 
codification of the unchanged provisions of the 
earlier acts with those substantive amendments, 
that the proposal contains a straightforward 
codification of existing texts, without any change in 
their substance. 

Under Rule 87 of the Rules of Procedure, when a 
Commission proposal recasting Union legislation is 
submitted to Parliament, that proposal shall be 
referred to the committee responsible for legal 
affairs and to the committee responsible for the 
subject matter. 

The committee responsible for legal affairs shall 
examine the proposal in accordance with the 
Interinstitutional Agreement of 28 November 
2001 on a more structured use of the recasting 
technique for legal acts and Rule 87 of the Rules of 
Procedure with a view to verifying that it entails no 
substantive changes other than those identified as 
such in the proposal. 
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IN CAMERA

14.  DISPUTES INVOLVING PARLIAMENT

Procedure Rule 128(4)
Standing rapporteur Antonio López-Istúriz 

White
Administrator Susanne Knöfel

Pasquale Ciuffreda

PRELIMINARY TIMETABLE

Exchange of views 10.10.2012
Adoption JURI 10.10.2012

The Committee will discuss in camera:

– the possible intervention of Parliament in Case C-
377/12, Commission v Council concerning the 
annulment of Council Decision 2012/272/EU 
authorising on behalf of the Union the signature of 
the Framework Agreement on Partnership and 
Cooperation with the Republic of the Philippines.

– the possible submission of observations by 
Parliament to the Court of Justice in Case C-
363/12, Z v A Government Department and the 
Board of management of a Community School in 
defence of the validity of Directive 2006/54/EC on 
the implementation of the principle of equal 
opportunities and equal treatment of men and 
women in matters of employment and occupation.

– the possible intervention of Parliament in Case C-
350/12 Council v Sophie in't Veld concerning the 
appeal lodged by the Council on 24 July 2012 
against the judgment of the General Court of 4 May 
2012 in Case T-529/09 concerning an action 
against the partial disclosure of a Council legal 
opinion (document 11897/09) relating to 
negotiations between the EU and the United States 
of America on the so-called SWIFT Agreement. 

– the possible intervention of Parliament in Case T-
334/12, PlantaVis GmbH and NEM v European 
Commission and European Food Safety Authority in 
defence of the validity of Regulation (EC) No 
1924/2006 on nutrition and health claims made 
on foods;

– the possible submission of observations by 
Parliament in Case C-356/12, Wolfgang Glatzel in 

defence of the validity of Directive 2006/126/EC 
on driving licences.

IN CAMERA

15. VERIFICATION OF CREDENTIALS:

Rapporteur Klaus-Heiner Lehne
Administrator respons. Magnus Nordanskog

No announcements have been made to the plenary 
necessitating any verification of credentials.

IN CAMERA

16. REQUEST FOR THE WAIVER OF THE 
PARLIAMENTARY IMMUNITY OF MARTIN 
EHRENHAUSER

Procedure 2012/2152(IMM)
Legal basis Protocol on Privileges and 

Immunities, Art. 9
Rapporteur Bernhard Rapkay
Administrator respons. Susanne Knöfel
Notice to Members 72/2012

PRELIMINARY TIMETABLE

Exchange of views 17.09.2012
Hearing 17.09.2012 
Adoption JURI 10.10.2012

At the sitting of 2 July 2012, the President
announced, under Rule 6(2) of the Rules of 
Procedure, that he had received a letter from the 
public prosecutors in Vienna (Austria) requesting 
the waiver of the parliamentary immunity of 
Martin Ehrenhauser.

The President referred the request to the 
Committee on Legal Affairs under Rule 6(2).

At this meeting, the Committee will vote.
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17.  CHAIR’S ANNOUNCEMENTS 
CONCERNING COORDINATORS’ DECISIONS

18. DECISIONS IN MATTERS OF 
MATRIMONIAL PROPERTY REGIMES

Procedure 2011/0059 (CNS)
Basic doc COM(2011)0126
Rapporteur Alexandra Thein
Opinions LIBE/Evelyne Gebhardt

FEMM/Marina 
Yannakoudakis

Administrator respons. Susanne Knöfel

PRELIMINARY TIMETABLE

Exchange of views (I) 21.06.2011
Consideration of 
working document

21.11.2011

Draft report 17.09.2012
Deadline for amend. 24.09.2012
Consideration of amend. 11.10.2012
Adoption JURI 27.11. (tbc)

19. DECISIONS REGARDING THE PROPERTY 
CONSEQUENCES OF REGISTERED 
PARTNERSHIPS

Procedure 2011/0060 (CNS)
Basic doc COM(2011)0127
Rapporteur Alexandra Thein
Opinions LIBE/Michael Cashman

FEMM/
Administrator respons. Susanne Knöfel

PRELIMINARY TIMETABLE

Exchange of views (I) 21.06.2011
Consideration of 
working document

21.11.2011

Consideration of 
request to Fundamental 
Rights Agency

01.03.2012

Presentation of opinion 
of Fundamental Rights 
Agency

18.06.2012

Draft report 17.09.2012
Deadline for amend. 24.09.2012
Consideration of amend. 11.10.2012
Adoption JURI 27.11. (tbc)

The two Commission proposals from March 2011 
aim at clarifying the rules covering the property 
rights of international couples, containing, in one 
text, rules on jurisdiction, applicable law and the 
recognition and enforcement of decisions as 
regards matters of matrimonial property regimes, 
and in the other text, on applicable law and the 
recognition and enforcement of decisions 
regarding the property consequences of registered 
partnerships. The Commission explains the fact 

that two separate proposals have been submitted 
in terms of the distinctive features of marriage and 
registered partnerships.

Council has made some, albeit slow, progress on 
the files, with the Cypriot Presidency now 
intensifying work in the Council working groups.

The rapporteur, in her draft report, has presented 
her amendments to the two proposals: as regards 
matrimonial property regimes, she suggests in 
particular a number of clarifications regarding the 
scope, a restructuring and clarification of the rules 
on applicable law and a clear orientation towards 
other instruments in the area of cooperation in 
civil matters – such as the recently adopted 
Regulation on wills and succession, as well as the 
Brussels I Regulation, currently being recast.

As regards the property regimes for registered 
partnerships, she proposes to a large extent 
parallel rules to the ones on married couples, in 
particular by opening the possibility for a choice of 
law also for registered partnerships. The absence 
of choice of law in the Commission proposal had 
been the subject of an opinion requested by 
Parliament upon initiative of JURI from the 
Fundamental Rights Agency in Vienna which 
found that the Commission has not sufficiently 
justified the differentiation between married 
couples and registered partnerships.

In both draft reports, the provisions on 
recognition, enforceability and enforcement of 
decisions as well as authentic instruments and 
court settlements are aligned with the Regulation 
on Wills and Successions.

At this meeting, the rapporteur will now discuss 
with the Committee the amendments tabled.

20. STATUTE FOR A EUROPEAN MUTUAL 
SOCIETY

Procedure 2012/2039 (INI)
Rapporteur Luigi Berlinguer
Administrator respons. Susanne Knöfel
Opinion Comm./
rapporteur

EMPL/Regina Bastos
(associated under Rule 

50)

PRELIMINARY TIMETABLE

Presentation of draft 
report

11.10.2012

Deadline for amend. 20.11.2012
Adoption JURI 17./18.12.2012 (tbc)
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As long ago as 1991, the European Commission 
presented a proposal for a regulation on the 
statute for a European Mutual Society (1991/0390 
(COD)). Parliament adopted its position on it in 
1993, but the legislative proposal came to a halt in 
Council for several years. The Commission 
eventually withdrew its proposal in 2006 owing to 
the lack of progress in the legislative procedure.

Since 2006, Parliament has repeatedly deplored 
the withdrawal of the proposed statute of 
European mutual society and asked the European 
Commission to put forward a new proposal.

When referring recently on the subject, the 
Commission has, for instance, acknowledged in its 
Single Market Act of 13 April 2011 that "Mutual 
societies operate in sectors of key importance to 
citizens (health, banking, insurance, etc.) but they 
hardly ever provide their services in more than 
one Member State. Nonetheless, with a 25% share 
of the insurance market and 70% of the total 
number of undertakings in the industry, they 
cannot be forgotten by the Single Market." In its 
"Social Business Initiative" of 25 October 2011 the 
Commission proposes, as part of its action plan to 
support social entrepreneurship in Europe, "to 
initiate a study on the situation of mutual societies 
in all Member States".

However, despite its recognition of the importance 
of the specific legal form of the mutual society for 
the internal market, the Commission has not put 
forward a new legislative proposal. The Committee 
on Legal Affairs finds this disappointing and 
believes that this does not correspond to the 
importance of the sector, given that this legal form 
combines potential for the internal market with 
the objectives of "responsible business" the cause 
of which the Commission has so rightly taken up in 
its recent package of measures on that issue 
(COM(2011)0681 to 0685).

Therefore the Committee of Legal Affairs believes 
it necessary to draw up a legislative initiative 
report so that the Parliament can call on the 
Commission to present a proposal for the statute 
of a European mutual society.

At this meeting, the rapporteur, Luigi Berlinguer, 
will present his draft report to the Committee.

VVOOTTEE

21.  JURISDICTION AND THE RECOGNITION 
AND ENFORCEMENT OF JUDGMENTS IN 
CIVIL AND COMMERCIAL MATTERS 
(BRUSSELS I RECAST)

Procedure 2010/0383 (COD)
Basic doc COM(2010) 748 
Legal basis Articles 67(4) and 

81(2)(a), (c), and (e) 
TFEU

Rapporteur Tadeusz Zwiefka
Administrator respons. Robert Bray 

Alexander Keys
Opinion Comm./
rapporteur

EMPL/Evelyn Regner

Draft Report 11.07.2011

PRELIMINARY TIMETABLE

Exchange of views 24.05.2011, 11.07.2011, 
10.10.2011

Deadline for amend. 05.10.2011
Exam of amend. 21.11.2011
Vote of general mandate 31.05.2012
JURI vote 11.10.2012
Plenary vote 20.11.2012

Parliament adopted a resolution on the 
implementation and review of the Brussels 
Regulation on 7 September 2010 on the basis of a 
report drawn up in this committee1 on 29 June 
2010. 

The Commission's intention is to repeal the 
Brussels Regulation (Regulation (EC) No 44/2001 
on jurisdiction and the recognition and 
enforcement of judgments in civil and commercial 
matters2) and replace it by a recast version.  That 
regulation lays down detailed rules on which 
courts have jurisdiction in civil and commercial 
disputes and on the recognition and enforcement 
of judgments from other Member States.  It is 
generally regarded as being a great success in so 
far as it has promoted the free movement of 
judgments, increased legal certainty and enabled 
parallel proceedings to be avoided. 

In negotiations with the Council, the rapporteur, 
Mr Zwiefka, and his negotiating team have agreed 
on a position whereby the regulation is not given 
reflexive effect, except with regard to employees, 

                                               
1 A7-0219/2010.
2 OJ L 12, 16.1.2001, p. 1.
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consumers and insured persons, arbitration is 
clearly excluded from the scope of the regulation 
and the exequatur procedure is abolished for civil 
and commercial judgments in all fields.

At this meeting, Mr Zwiefka is presenting the 
compromise package to the Committee, which will 
thus vote on the final report.

VVOOTTEE

22.  TWENTY-EIGHTH ANNUAL REPORT ON 
MONITORING THE APPLICATION OF EU 
LAW (2010)

Procedure 2011/2275(INI)
Basic docs COM(2011)0588

COM(2011)0930
COM(2012)0154

Rapporteur Eva Lichtenberger
Administrator respons. Magnus Nordanskog
Opinion/Rapp. AFCO/Morten 

Messerschmidt, 
PETI/Lidia Joanna 

Geringer de Oedenberg

PRELIMINARY TIMETABLE

1st exchange of views 19.12.2011
Hearing 25.04. 2012
2nd exchange of views 18.06.2012
Consideration of draft 
report

17.09.2012

Deadline for 
amendments

2.10.2012, at noon

Adoption JURI 11.10.2012
ADOPTION PLENARY November 2012

Parliament has repeatedly voiced its concern 
about the formal transposition and correct 
application of EU law by Member States and the 
Commission's monitoring activities, in particular 
with regard to infringement procedures and 
citizens' complaints. 

In Parliament's previous resolutions, concerns 
were raised over transparency issues, with citizens 
and other institutions not being provided with 
sufficient information about the true state of 
application of EU law, specifically for the purposes 
of Parliament's role of scrutiny of the 
Commission's discharge of its role as guardian of 
the Treaties. Parliament has also highlighted its 
proposal for a 'procedural law' for the various 
aspects of the infringement procedure and has 
evaluated the EU Pilot on information exchange 

between Member States and the new monitoring 
and enforcement functions of the Commission 
under the Lisbon Treaty, primarily the possibility 
under Article 260 TFEU to ask the Court of Justice 
to impose swifter financial sanctions on a Member 
State in the case of late transposition of a directive. 

Questions relating to the area covered by the 
report have also been discussed in the Working 
Group on Administrative Law, in particular as far 
as concerns the proposed 'procedural law'. 

The 28th annual report, for the year 2010 
(COM(2011)0588), focuses on strategic issues and 
evaluates the current state of the law when it 
comes to infringements management, in particular 
concerning effective problem-solving, preventive 
measures and smart regulation, and integrating 
the monitoring of the application of EU law more 
fully into the wider legislative life cycle.

In its Second Evaluation of the EU Pilot 
(COM(2011)0930), the Commission expresses the 
view that the EU Pilot is no longer a project in its 
early and experimental phase, but a well-
established working method being fully used by 25 
Member States. The general approach of the 
Commission is to endeavour to solve problems 
quickly by using the EU Pilot and, where necessary, 
to launch and vigorously pursue infringement 
proceedings.

With its communication on updating the relations 
with the complainant (COM(2012)0154) the 
Commission is attempting to update its 
communication from 2002 on the same subject 
(COM(2002)0141) in view of the entry into force 
of the Lisbon Treaty, and sets out "administrative 
measures for the benefit of the complainant", while 
at the same time underlining that it is appropriate 
to strengthen the means of redress available at 
national level so as to enable complainants to 
assert their rights more directly and more 
personally.

A first exchange of views was held in JURI at its 
meeting on 19 December 2011, a hearing took 
place on 25 April 2012 and a second exchange of 
views took place in June 2012.

The rapporteur, Eva Lichtenberger, sets out in her 
draft report that the role of citizens as 
complainants is vital in the investigation phase of 
an infringement procedure and that the 
Commission therefore should not make use of soft 
law when dealing with the infringement procedure 

http://www.europarl.europa.eu/meps/en/28377.html
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but should instead propose a regulation on a 
'procedural law' by making use of Article 298 
TFEU.

Seven amendments have been tabled by members 
to the draft report and the AFCO and PETI 
committees have presented opinions.

At this meeting, the Committee will vote.

VVOOTTEE

23.  REPORT ON IMPLEMENTATION OF THE 
RESALE RIGHT DIRECTIVE (2001/84/EC)

Procedure 2012/2038(INI)
Basic doc COM(2011)0878
Rapporteur Marielle Gallo
Administrator respons. Magnus Nordanskog
Opinion Comm./
rapporteur

CULT/
Emma McClarkin

PRELIMINARY TIMETABLE

Exchange of views 27.03.2012
Consideration of draft 
report

10.07.2012

Deadline for 
amendments

07.09.2012, noon

Adoption JURI October 2012
Adoption plenary November 2012

The Resale Right Directive3 was conceived with 
two major objectives in mind: to ensure that 
authors of graphic and plastic works of art share in 
the economic success of their original works of art 
on the one hand and, on the other, to harmonise 
the application of the right across the EU. Article 11 
of the Directive states that the Commission should 
submit to the European Parliament, the Council 
and the Economic and Social Committee a report 
on the implementation and the effect of the 
Directive. 

The Commission presented this report on 14 
December 2011 (COM(2011)0878), in which it 
examines the impact of the Directive on the 
internal market and the effect of the introduction 
of the resale right in those Member States that did 

                                               
3 Directive 2001/84/EC of the European Parliament and 
of the Council of 27 September 2001 on the resale right 
for the benefit of the author of an original work of art (OJ 
L 272, 13.10.2001, p. 32).

not apply the right in national law prior to the 
entry into force of the Directive. It pays particular 
attention to the position of the Community in 
relation to relevant markets that do not apply the 
resale right, assesses the role of the Directive in the 
fostering of artistic creativity and reviews the 
situation with regard to the management 
procedures in the Member States. 

The Commission concludes that no clear patterns 
can be established to link the loss of the EU's share 
in the global market for modern and 
contemporary art with the harmonisation of 
provisions relating to the application of the resale 
right in the EU. Neither can any clear patterns
currently be established that would indicate 
systematic trade diversion within the EU away 
from those Member States which have introduced 
the right for living artists. The Commission 
nevertheless considers that there are clearly 
pressures on European art markets, in all price 
ranges, and for both the auction and dealer sectors, 
and recalls that the scope of the application of the 
resale right would be significantly expanded 
following the ending of the derogation for the 
works of deceased artists on 1 January 2012.

At the same time, the Commission notes that the 
quality of the administration of the resale right 
appears to vary considerably across the EU, and 
recognises that in some Member States inefficient 
administration of the resale right presents a not 
insignificant burden on art market professionals 
and may also lead to unnecessarily high 
deductions from the royalties due to artists and 
their successors. In light of the economic 
significance of the sector, the Commission 
considers that market developments should be 
kept under review. It will undertake a further 
reporting exercise and deliver its results in 2014.

The rapporteur, Marielle Gallo, notes in her draft 
report that the value of the art market was 
estimated at USD 10 billion in 2010 and close to
USD 12 billion in 2012 and therefore considers 
that artists and their heirs should benefit from
equitable compensation. She furthermore believes 
that the facts included in the Commission 
communication and the numbers of the market 
support the position that the resale right has no 
negative impact on the location of the art market 
or the business numbers, and therefore invites the 
Commission to work directly together with 
stakeholders in order to strengthen the European 
art market and to remedy certain difficulties, such 
as the so-called "cascade effect", whereby royalties 
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have to be paid for every transaction and cannot –
unlike VAT – be refunded for transactions between 
traders and the resale right therefore presents a 
cumulative effect on works of art that are sold 
several times.

A first exchange of views took place at the meeting 
on 27 March 2012 and the rapporteur, Marielle 
Gallo, presented her draft report at the meeting on 
10 July 2012.

At this meeting, the Committee will vote.

VVOOTTEE

24.  AMENDMENT OF DIRECTIVE 
2003/98/EC ON RE-USE OF PUBLIC SECTOR 
INFORMATION

Procedure 2011/0430(COD)
Basic doc COM(2011)0877
Rapporteur for opinion Marielle Gallo
Administrator respons. Magnus Nordanskog
Lead Comm./
rapporteur

ITRE/Ivailo Kalfin

Opinion Comm./ 
rapporteur

IMCO/ Rafał Trzaskowski
CULT/Sabine Verheyen

PRELIMINARY TIMETABLE

Exchange of views 09.07.2012
Consideration of draft 
report

18.09.2012

Deadline for 
amendments

21.09.2012, at noon

Adoption JURI 11.10.2012
Adoption lead 
committee

05.11.2012

Adoption plenary December 2012

Directive 2003/98/EC on the re-use of public 
sector information4 (PSI) aims at facilitating 
the re-use of PSI produced and collected by 
public bodies, including digital maps, 
meteorological, legal, traffic, financial,
economic and other data  throughout the 
Union by harmonising the basic conditions for 
re-use and removing major barriers to re-use 
in the internal market.

                                               
4 Directive 2003/98/EC of the European Parliament and 
the Council of 17 November 2003 on the re-use of public 
sector information (OJ L 345, 31.12.2003, p. 90).

A number of barriers still persist however, 
namely attempts by public sector bodies to 
maximise cost recovery, competition between 
the public and the private sector, practical 
issues hindering re-use, such as the lack of 
information on available PSI, and the mindset 
of public sector bodies failing to realise the 
economic potential.

The Commission proposal therefore targets 
the chain of commercial and non-commercial 
exploitation of PSI, to ensure specific 
conditions at different stages of the chain so 
that access is improved and re-use facilitated. 
In addition, the internal market for PSI re-use 
will thrive only if regulatory and practical 
borders to re-use across the Union are 
removed and the same types of data are 
available on similar, if not the same, terms and 
conditions irrespective of their national origin.

According to the Commission, benefits to be 
gained from improved access and facilitated 
re-use include: innovation in products based 
directly on PSI and in complementary 
products; reduced transaction costs and 
efficiency gains in the public sector; and, 
increasingly, the combining of different public 
and private information to produce new 
goods.

The Committee held an exchange of views at 
its meeting in July 2012.

In her draft opinion the rapporteur for 
opinion, Marielle Gallo, welcomes the 
proposal, given that the Internet is no longer 
seen as a source of information and 
knowledge, but by many as a source of data. As 
regards the content of the proposal, the 
rapporteur considers that documents which 
are not accessible for personal data protection 
reasons should be excluded from the scope of 
the directive. Furthermore, in order to 
facilitate its re-use, PSI should be made 
available in technology-neutral and machine-
readable formats and efforts should be made 
to ensure that, as far as possible, specific 
technology is not needed to process the 
documents.

The rapporteur is aware that a balance needs 
to be struck between two objectives -
increasing the re-use of PSI, on the one hand, 
and financing the public service tasks of 
certain bodies, on the other hand. The 



Number 9/2012-7L 13 Monday, 08.10.2012

rapporteur therefore proposes maintaining 
the possibility for certain public bodies and 
libraries, museums and archives to charge 
amounts that exceed the marginal costs 
involved in reproducing information and 
making it available, on the basis of objective, 
transparent and verifiable criteria and subject 
to the approval of the national authority 
competent to supervise the re-use of public 
sector information.

Lastly, the rapporteur takes the view that a 
new independent authority responsible for 
supervising the re-use of PSI does not need to 
be created since Member States could 
designate an existing authority to successfully 
carry out this role.

An exchange of views took place at the 
meeting on 9 July 2012 and Mrs Gallo 
presented her draft opinion, which included 
15 amendments, at the meeting on 18
September 2012.

An additional 13 amendments have been 
tabled by Members.

At this meeting, the Committee will vote.

VVOOTTEE

25. PUBLIC PROCUREMENT

Procedure 2011/0438 (COD)
Basic doc COM(2011)896
Rapporteur Giuseppe Gargani 
Administrator respons. Pasquale Ciuffreda
Lead Comm./rapporteur IMCO/Marc Tarabella

PRELIMINARY TIMETABLE

Public Hearing 30.05.2012
Consideration of draft 
opinion

18.06.2012

Deadline for amend. 25.06.2012
Adoption JURI 11.10.2012
Adoption Lead Comm. 29.11.2012
ADOPTION PLENARY tbd

The Committee on Legal Affairs will vote on 
Giuseppe Gargani's draft opinion to the report of 
the Committee on Internal Market and Consumer 
protection on the Proposal for a Directive of the 

European Parliament and of the Council on public 
procurement.

Public procurement plays an important role in the 
overall economic performance of the European 
Union. In Europe, public authorities spend around 
18% of GDP on supplies, works and services.

After 2004, a review of the public procurement 
directives is needed in order to simplify the rules, 
increase their efficiency and effectiveness and 
make them better suited to deal with the evolving 
political, social and economic context.

The amendments tabled amount to 115 and 
concern different aspects of the new procedure on 
Public Procurement, i.e. the call for more efficient 
procedures on variants, subcontracting, 
modifications of contracts during their terms and 
contract award criteria, as well as for reduced 
reliance on the capacities of other entities.

Several compromise amendments have been 
proposed by the rapporteur in order, for example, 
better to define the reliability of subcontractors, to 
restrict the use of the negotiated procedures 
without prior publication and to limit, in the 
invitation to tender, the maximum possible 
discount of the base tender price. 

VVOOTTEE

26. PROCUREMENT BY ENTITIES 
OPERATING IN THE WATER, ENERGY, 
TRANSPORT AND POSTAL SERVICES 
SECTORS (UTILITIES DIRECTIVE)

Procedure 2011/0439 (COD)
Basic doc COM(2011)895
Rapporteur Giuseppe Gargani 
Administrator respons. Pasquale Ciuffreda
Lead Comm./rapporteur IMCO/Marc Tarabella

PRELIMINARY TIMETABLE

Public Hearing 30.05.2012
Consideration of draft 
opinion

18.06.2012

Deadline for amend. 25.06.2012
Adoption JURI 11.10.2012
Adoption Lead Comm. 18.12.2012
ADOPTION PLENARY tbd

The Committee on Legal Affairs will vote on 
Giuseppe Gargani's draft opinion to the report of 
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the Committee on Internal Market and Consumer 
protection on the Proposal for a Directive of the 
European Parliament and of the Council on 
procurement by entities operating in the water, 
energy, transport and postal services sectors.

It appears appropriate to maintain specific rules 
on procurement by entities operating in the water, 
energy and transport sectors, since national 
authorities continue to be able to influence the 
behaviour of those entities, including both their 
participation in their capital and their 
representation in the entities' administrative, 
managerial or supervisory bodies.

The 75 amendments tabled concern different 
aspects of the new procedure on procurement by 
entities operating in the water, energy, transport 
and postal services sectors aiming at ensuring a 
real opening up of the market in the indicated 
sectors and striking a fair balance in the 
application of procurement rules.

As in the case of the Public Procurement Directive, 
several compromise amendments have been 
proposed by the rapporteur, in order to better 
define the reliability of subcontractors, to restrict 
the use of the negotiated procedures without prior 
publication and to limit, in the invitation to tender, 
the maximum possible discount of the base tender 
price. 

VVOOTTEE

27. PETITION NO 0725/2011 BY BERNHARD 
KEMPEN (GERMAN), ON BEHALF OF SIX 
UNDERTAKINGS, ON COMPULSORY 
MEMBERSHIP OF GERMAN AND AUSTRIAN 
CHAMBERS OF COMMERCE AND INDUSTRY

Procedure JURI/7/10794
Rapporteur Klaus-Heiner Lehne
Administrator respons. Alexander Keys
Lead committee PETI

The Committee on Petitions has asked the 
Committee on Legal Affairs to issue an opinion on 
this petition, which relates to the conformity with 
EU law of compulsory membership of Chambers of 
Commerce and Industry.

The rapporteur's draft opinion is in letter form, as 
is the practice in such cases. At this meeting, the 
committee will vote on the draft opinion.

VVOOTTEE

28. PETITION 0477/2011 BY MARGRÉT 
TRYGGVADÓTTIR (ICELANDIC), ON BEHALF 
OF HAGSMUNASAMTÖK HEIMILANNA 
(HOME OWNERS' ASSOCIATION), BEARING 
19 SIGNATURES, ON FAILURE BY THE 
ICELANDIC AUTHORITIES TO APPLY 
DIRECTIVE 93/13/EEC (UNFAIR CONTRACT 
TERMS) IN RELATION TO BANK CREDITS

Procedure JURI/7/10796
Rapporteur Klaus-Heiner Lehne
Administrator respons. Alexander Keys
Lead committee PETI

The Committee on Petitions has asked the 
Committee on Legal Affairs to issue an opinion on 
this petition, which relates to the conformity with 
EEA law of the statutory re-calculation of home-
loan interest rates based on foreign exchange 
indexes.

The rapporteur's draft opinion is in letter form, as 
is the practice in such cases. At this meeting, the 
committee will vote on the draft opinion.

29. EUROPEAN GLOBALISATION ADJUSTMENT 
FUND (2014 - 2020)

- POSTPONED

30.  ENHANCED COOPERATION IN THE AREA 
OF THE CREATION OF UNITARY PATENT 
PROTECTION

31.  ENHANCED COOPERATION IN THE AREA 
OF THE CREATION OF UNITARY PATENT 
PROTECTION WITH REGARD TO THE 
APPLICABLE TRANSLATION ARRANGEMENTS -
POSTPONED

32. JURISDICTIONAL SYSTEM FOR PATENT 
DISPUTES
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On 10 March 2011, the Council authorised 
enhanced cooperation in the area of the creation of 
unitary patent protection. 

On 13 April 2011, the Commission adopted a 
proposal for a regulation implementing enhanced 
cooperation in the area of the creation of unitary 
patent protection (rapporteur Bernard Rapkay) 
and a proposal for a regulation implementing 
enhanced cooperation in the area of the creation of 
unitary patent protection with regard to the 
applicable translation arrangements (rapporteur 
Raffaelle Baldassarre). At the same time, the JURI 
Committee decided to draw up an own-initiative 
report on the jurisdictional system for patent 
disputes, condition sine qua non for the successful 
legal protection for patent disputes in Europe. The 
aim of this own initiative report was to provide the 
Member States negotiating the international 
agreement on a Unified patent court with 
Parliament's view on the subject (rapporteur 
Klaus-Heiner Lehne).

After a series of informal trilogues, an agreement 
was reached between Council and Parliament. On 
2 December COREPER agreed to the results of the 
negotiations and a formal letter was sent.

The agreement contained in the letter was backed 
by the Legal Affairs Committee in December 2011. 
However, the "patent package" was not submitted 
for plenary until July, as the European Parliament 
was waiting for Member States to reach an 
agreement on the seat of the Patent Court. 

On 29 June 2012 the European Council, chaired by 
Herman Van Rompuy, agreed a compromise 
establishing the seat of the central division of the 
patent court system in Paris and providing for 
specialised chambers in London and Munich, 
which were also candidates for the central division 
seat. 

However, as part of the compromise, the Heads of 
State or Government also agreed on the deletion of 
Articles 6 to 8 of the regulation. These articles 
define the scope of the unitary patent protection 
(they include, in particular, the right of the 
proprietor to prevent the direct and indirect use of 
the invention and state the limitations of the effects 
of the European patent with unitary effect) and 
also provide for the possibility for any European 
court to refer questions on the interpretation of EU 
law to the EU Court of Justice.

Parliament's immediate reaction to this breach of 
agreement was to remove the items from the 
agenda of its July plenary sitting. 

The rapporteurs requested a note to the 
Parliament's Legal Service on the legality of the 
deletion of Articles 6 to 8 of the Regulation, which 
was presented at the JURI Committee meeting of 
10 July 2012. The note concluded that the 
proposed deletion removed essential elements of 
substantive patent protection and would not 
comply with the requirements laid down in Article 
118(1) TFEU, the Regulation's legal basis.

At this meeting, the Committee may if appropriate
discuss the state of play of the "patent package"
and possible ways forward.

33.  RULE 38A: SUBSIDIARITY

34.  ANY OTHER BUSINES

35. DATE AND PLACE OF NEXT MEETING

Brussels
Tuesday 6 November 2012
3:00 p.m. to 6:30 p.m.

NEWS FROM THE COURTS

As reported on the Conflict of Laws Blog, the 
highest French court in civil and criminal matters, 
the Court of Cassation, issued an important 
judgment on 26 September 2012 relating to 
jurisdiction clauses and the Brussels I Regulation. 
In the judgment in the case Banque privée Edmond 
de Rothschild Europe c/ Mme X, the First Civil 
Chamber of the Court of Cassation ruled on the 
validity of asymmetrical jurisdiction clauses in 
bank contracts.

The bank's client, Ms X, had made investments in 
Luxembourg which involved contracts with both a 
Luxembourgish bank and a French intermediary 
company belonging to the same group. The 
contract with the Luxembourgish bank stated that 
Luxembourgish law was applicable to the contract, 
and that the client must sue the bank before the 
Luxembourgish courts. However, the bank was 
also allowed to choose the court of the client's 
domicile or any other competent court. When a 
dispute arose, the client started proceedings in 

http://conflictoflaws.net/2012/french-supreme-court-strikes-down-one-way-jurisdiction-clause/
http://www.courdecassation.fr/
http://www.courdecassation.fr/jurisprudence_2/premiere_chambre_civile_568/983_26_24187.html
http://www.courdecassation.fr/jurisprudence_2/premiere_chambre_civile_568/983_26_24187.html
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Paris against both the French intermediary 
company and the Luxembourgish bank.

The Luxembourgish bank claimed that the French 
courts did not have jurisdiction to hear the case, as 
the contract contained a clause which conferred 
jurisdiction on the Luxembourgish courts, as 
permitted by Article 23 of the Brussels I 
Regulation. However, the Court of Cassation 
agreed with the Paris Court of Appeal that the 
clause conferring jurisdiction on the 
Luxembourgish banks could not be valid as it was 
a 'potestative' clause.

Obligations subject to the fulfilment of potestative 
conditions, being conditions the fulfilment of 
which is entirely at the discretion of one party, are 
invalid in French law under Article 1174 of the 
French Civil Code in cases where the fulfilment of 
the potestative condition is at the discretion of the 
party intended to be bound by the related 
obligation.

The same provision exists in Luxembourgish law 
(Article 1174 of the Luxembourgish Civil Code
also), and in most continental legal systems. In the 
common law, this idea is also a general principle of 
contract law, where it covered by the concept of 
the 'illusory promise'. An illusory promise is a 
promise which is not enforceable by the courts, 
either because no consideration is given, or 
because, as in the case of potestative conditions, an 
obligation is subject to a condition which is entirely 
at the discretion of the debtor.

The Court of Cassation thus considered that the 
jurisdiction clause was not valid, as it could not be 
binding given that it allowed the bank to choose 
not to apply it by taking proceedings to another 
court, at its discretion. The bank could therefore 
not rely on the clause to force the French courts to 
declare themselves incompetent under the 
jurisdiction clause.

This case is of considerable importance, as it 
interprets the meaning of Article 23 of the Brussels 
I Regulation (which will be essentially unchanged 
by the recast procedure). The French judges 
decided that allowing such a clause was contrary 
to the scope and purpose of Article 23 of the 
Regulation. This means that jurisdiction clauses 
which are essentially binding on one party only are 
not enforceable.

The Court also ruled that the suits against the 
intermediary company and the bank could both be 
brought before the same court in the same 
proceedings, although the contracts with the two 
bodies referred to two different applicable laws, 
French and Luxembourgish. The fact that two 
different legal systems were applicable to the two 
contracts did thus not prevent the court from 
joining the two cases, as the claims could be 
considered to be connected for the purposes of 
Article 6(1) of the Brussels I Regulation (also
substantially unchanged by the recast procedure).
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