
EUROPEAN PARLIAMENT

COMMITTEE ON ECONOMIC AND MONETARY AFFAIRS

- PUBLIC CONSULTATION -

Questionnaire for the public consultation on 
enhancing the coherence of EU financial services legislation

The European Parliament's Economic and Monetary Affairs Committee is launching a public consultation on 
ways to further enhance the coherence of EU financial services legislation. Given the transition to a single rule 
book in financial services across the EU and the EU legislator's willingness to have "all financial markets, 
products and actors covered by regulation" it is increasingly important to ensure that legislation fits together 
seamlessly. The consultation will feed into a programme of reflection to determine future priorities for the 
remainder of this mandate and to inform the priorities for the incoming Parliament in 2014. All interested 
stakeholders, including academics and informed individuals, are invited to complete the Committee's 
questionnaire by 12 noon CET on 14 June and send it by e-mail to: econ-secretariat@europarl.europa.eu.
All responses to the questionnaire will be published, so please do not send any confidential material with your 
response. Please make sure you indicate the identity of the contributor. Anonymous contributions will not be 
taken into account.

IDENTITY OF THE CONTRIBUTOR

Individuals

Name of respondent:

Position:

Contact details:

Organisations

Name of organisation: ASSONIME

Name of contact point for response: Valentina Allotti

Contact details: valentina.allotti@assonime.it

Main activity of organisation: Business organization

Registration ID in the Transparency register (where applicable): 15491122381-71

QUESTIONS

1. Are there specific areas of EU financial services legislation which contain overlapping 

requirements? If so, please provide references to the relevant legislation and explain the nature 

of the overlap, who is affected and the impact.

We observe the following overlapping requirements: 

 The Commission proposal for a Regulation on key information documents for investment 
products (COM (2012) 352) intends to cover only "packaged retail investment products" 



because "such investment products expose the investor to fluctuations in the market value of 
assets or in the payouts to be achieved from assets. But this exposure is not of the direct kind, as 
for instance when an investor buys specific assets themselves. Instead these products and those 
that manufacture them intercede between the investor and the markets, through a combination of 
wrapping of those assets, or other mechanisms that differ from a direct holding ("packaging")." 
The Commission proposal explicitly excludes "plain shares and bonds" because they "do not 
contain a mechanism other than a direct holding of the relevant assets". However, ECON has 
tabled amendments to extend the scope of application of the regulation to shares and bonds. As a 
consequence, issuers would be required to draft a two pages document describing the company
and risks, awards, etc., linked to shares and bonds to make products comparable.
This new requirement would be completely overlapping with all the existing legislation
(Prospectus directive, Transparency directive, Accounting directives, Market Abuse directive) 
that imposes on listed issuers a complete, detailed and constant flow of information to protect 
investors. Therefore, issuers would be asked to summarize in two pages (and be responsible for) 
all the information that several other pieces of legislation impose on them (and for which they 
are already responsible).

2. Are there specific areas of EU financial services legislation in which activities/products/services 
which have an equivalent use or effect but a different form are regulated differently or not 
regulated at all? If so, please provide references to the relevant legislation and explain the nature 
of the difference, who is affected and the impact.

We observe the following examples of incoherence in EU legislation:

 The definition of SMEs: in the new Mifid draft directive, according to the text adopted by the 
EU Parliament on October 26, 2012, SME is defined as “a company that had an average market 
capitalisation of less than EUR 200.000.000”; in the Prospectus directive (directive 2003/71/EC) 
the definition of “company with reduced market capitalisation” makes reference to a company 
listed on a regulated market that had an average market capitalisation of less than EUR 
100.000.000 on the basis of end-year quotes for the previous three calendar years”. The current 
EU definition of SME used in the Auditing and Accounting directives (which was adopted by 
the European Commission on 6 May 2003 by Recommendation 2003/361/EC), categorizes 
micro, small and medium size entities (SME) as those enterprises which employ fewer than 250 
employees and which either have a turnover not exceeding EUR 50.000.000 or an annual 
balance sheet not exceeding EUR 43.000.000. Such definition allows a company to know in 
advance its SME status. This is important for its reporting obligations, based on procedures 
which must be set more than one year in advance by a company. In addition, it has the advantage 
of not being questionable, because it is based on objective and measurable criteria. We think that 
it would bring certainty to link SME definition to size (and other indicators like that) rather that 
to a pretty volatile index.

 The definitions of “acting in concert” in Article 10 (a) of the Transparency directive
(2004/109/EC) and in Articles 2.1(d) and 5 of the Takeover Bids directive (2004/25/EC) are 
not identical. The goals pursued by the two directives, though complementary, are different: (i) 
Article 10 of the Transparency directive aims, inter alia, at providing transparency as to who has 
the power to exercise voting rights when voting-rights holders agree on pooling their votes; (ii) 
Articles 2.1. (d) and 5 of the Takeover Bids directive aims at protecting minority shareholders by 
requesting the launch of a mandatory bid at an equitable price when shareholders act in concert 
to acquire control. Different definitions given by the two directives may lead to uncertainties in 
practice, especially for cross-border institutional and private shareholders, if diverging 
interpretations are adopted by Member States on key concepts such as "lasting common policy" 
(in the Transparency directive), or "acquiring control" (in the Takeover Bids directive) or 



"agreement” (in both directives). The issue was addressed by ESME (European Securities 
Markets Expert Group) in its document “Preliminary views on the definition of acting in concert 
between the Transparency directive and the Takeover Bids directive”, dated 17 November 2008. 
We suggest modifying the definition of acting in concert currently given by the Takeover Bids
directive. In particular, the definition should be completed with “negative presumptions” and 
“positive presumptions”: negative presumptions should list examples of cases where a behavior 
is not to be considered as concerted action and should work as a “safe harbor”; positive 
presumptions should list cases where a behavior is presumed to be a concerted action, unless a 
proof of the contrary is given.

 The treatment of SMEs and the simplification of regulatory environment: one of the goal of 
the EU institutions is the simplification of the regulation for SMEs (see Commission 
Communication on “A small Business Act fort Europe”) in order to reduce the burdens; 
however, the draft MAR regulation and the new draft Mifid regulation apply to them heavy 
requirements. The draft MAR regulation extends the scope of application of the duty of public 
disclosure (art. 12) which today applies only to companies listed on “regulated markets” to all 
companies admitted to trading on demand on the simpler “multilateral trading facilities” 
(MTFs); the new Mifid regulation sets forth some requirements for SMEs growth markets, some 
of which are delegated to ESMA (art. 35). We think that in order to promote the development of 
SMEs such requirements should be abolished and left to Member States. More generally, the 
new draft regulations of MAR and Mifid extend their requirements to MTFs - where, typically, 
SMEs are listed. We do not think it is appropriate to extend the disclosure obligation to issuers 
traded on demand only on MTFs (or exchange regulated markets). In our view, issuers should 
choose between listing on MTFs and listing on regulated markets. A possible extension of the 
Market Abuse regime to exchange regulated markets should be left to Member States, with a 
voluntary application by MTFs.

We also observe the following example of incoherence as to the general approach followed by EU 
legislation:

 The approach to corporate governance: in its Action Plan, the EU Commission acknowledges 
that good corporate governance is first and foremost the responsibility of the company 
concerned, and rules at European and national level are in place to ensure that certain standards 
are respected. In particular, the EU corporate governance framework is a combination of 
legislation and soft law, namely national corporate governance codes applied on a comply or 
explain basis. The Action Plan stresses the importance of improving the mechanism of comply 
or explain in order to ensure the right flexibility to the governance structures of companies. 
However, in the proposed revision of the Audit directive, the Commission introduces stringent 
and mandatory governance requirements for public interest entities (PIE) by way of a regulation, 
which is directly applicable in Member States.

 The design of the European financial regulation based on the nature of the supervised 
entity (EBA for banks, ESMA for investment firms and EIOPA for insurance firms and 
pension funds): the EU Commission adopts cross-sector legislative initiatives while the 
supervisory model is based on the distinctions among subjects operating in the market. A twin 
peaks approach with one agency in charge of all micro-prudential issues and another one in 
charge of investor protection and transparency issues would be more coherent.

 The approach to the role of CRAs: on one hand, the EU Commission claims the intention to 
address the issue of overreliance on credit rating agencies, but on the other it adopts more 
stringent rules on them and it keeps their role in the Basel system for capital requirements, thus 
fostering public reliance on their opinion.



3. Do you consider that the way EU financial services legislation has been transposed or 
implemented has given rise to overlaps or incoherence? If so, please explain the issue and where 
it has arisen, giving specific examples of EU financial services legislation where applicable.

 While Market Abuse legislation represents an important achievement for the integration of EU 
financial markets, there have been inconsistencies at the implementation level. First of all,
supervisory practices were not harmonized. Secondly, the adoption of a single definition of 
“inside information” both for market abuses and for the duty of public disclosure caused a 
widespread inconsistency of behavior and failures to comply with the directive requirements. A 
lack of harmonization has also been observed with regard to responding to market rumors. An 
in-depth analysis of the inconsistencies of the implementation of the market abuse legislation 
was carried out by ESME in its Report of 6 July 2007 (Market abuse EU legal framework and 
its implementation by Member States: a first evaluation).

4. How has the sequence in which EU financial services legislation has been developed impacted 
your organisation? Please identify the relevant legislation and, where applicable, specific 
provisions and explain the nature of the impact.

 According to the Accounting directives, the statutory auditors shall also express an opinion 
concerning the consistency of the annual (management) report with the annual accounts
for the same financial year: the requirement was introduced by directive 2003/51/EC.
Subsequent directives have modified the content of the annual (management) report requiring 
additional non-financial information: i.e. Article 10 of the Takeover Bids directive provides that 
several information, like those on the structure of the capital, restrictions on the transfer of 
securities, etc., shall be published in the annual report; article 46 (a) of the directive 2006/46/EC
provides that a statement on corporate governance shall be published every year and that it may 
be included in the annual report. Another revision of the content is envisaged by the proposal for 
a directive enhancing transparency of certain large companies on social and environmental 
matters, published by the Commission on April 16, 2013; the proposal requires certain large 
companies to disclose relevant non-financial and diversity information in the annual report. We 
believe that it should be expressly provided that any extension of the content of the annual report
does not entail an automatic extension of the scope of statutory audit, unless it is explicitly 
provided (i.e. it is the case for the consistency report required by directive 2006/46/EC on (a) the 
description of the main features of the company’s internal control and risk management and (b) 
some of the information required by the Takeover Bids directive). More in general, we believe 
that the consistency opinion should concern only information that for their nature and 
characteristic are comparable with financial data. Consequently, in case of an extension of the 
contents of the annual report, there should be no automatic consequence on the perimeter of the 
consistency opinion. 

 As to the timing, we observe that sometimes the revision of current legislation is proposed too 
early, when the European legislation has just been implemented in Member States and it is 
difficult to make an assessment of its impact. This is the case, for example, of the proposed 
revision of the Audit directive, which was just starting to be fully effective (directive 
2006/43/EC on statutory audits, which was to be implemented before the end of June 2008) 
when proposals for revisions were published in November 2011. We believe that the 
implementation and enforcement of the directive’s provisions should have been further 
investigated before providing for new rules. In addition, too many frequent changes in 
legislation are burdensome for companies that need to organize internally for compliance.

5. Are there areas of EU financial services where the difference between forms of regulation (non-
binding Code of Conduct or Recommendation to Member States vs legislative proposals) has 



affected your activities?

 The use of recommendations (instead of other legislative instruments), for example, in the field 
of the directors’ remuneration in listed companies was appreciated because it allowed a flexible 
implementation at national level. In Italy, some of the provisions recommended where adopted 
by legislation (notably those on transparency requirements and non-binding vote of the general 
meeting); others (notably those on the criteria to determine the remuneration) where provided for 
in the Italian Corporate Governance Code. 

6. How do you think the coherence of EU financial services legislation could be further improved?

 A greater attention should be paid to the timing of the revision of current legislation, also in 
order to be able to better assess its impact in Member States. It could be considered the 
opportunity not to start a review process before a qualified period of time from the 
implementation deadline has expired, unless exceptional circumstances justify an earlier 
intervention. A consultative Market Expert Group created at the level of the Parliament and of
the Commission could be involved in the process. 

Please comment in particular on the extent to which the following would help to improve the 
coherence of future EU financial services legislation (please give examples to support your answer 
where possible):

a) a framework for legislative reviews or review clauses included in initial pieces of legislation 
which link to the reviews of other related legislation?

 Yes, a defined framework for legislative reviews as well as review clauses in legislation would 
be helpful. 

b) a unified, legally binding code of financial services law?

 In the financial services legislation, the adoption of a single rule book would help, especially in 
particular fields. One example is given by the Transparency directive, which provides for 
disclosure requirements about major holdings but does not provide for maximum harmonization 
of the thresholds and of the method of calculation of the thresholds. The revised text of the 
Transparency directive –adopted by the EP in these days – addresses some of the problems (i.e. 
the issue of aggregation) but does not introduce a maximum harmonized regime, which is 
needed, given the increasing number of cross-border shareholdings. Differently, in other fields 
such as corporate governance, a more flexible approach is preferable (i.e. the use of 
recommendation).

c) different arrangements within the EU institutions for the handling of legislative proposals 
(please specify)?

 We think that the European Parliament and the Council should duly assess and justify the impact 
that amendments changing deeply the proposal of the Commission might have on the whole text, 
in order to ensure that the analysis of costs and benefits, and the social, economic and 
environment impacts of the legislation, are duly taken into consideration. For example, in the
proposal for a Regulation on key information documents for investment products (see answer to 
question 1), ECON has presented amendments enlarging the scope of application of the 
regulation (among others to shares and bonds). This extension changes considerably the 
proposal, but has never been discussed in the consultation process nor analyzed in the 
Commission impact assessment.

7. What practical steps could be taken to better ensure coherence between delegated acts and technical 
standards and the underlying "Level 1" text?



 A periodic revision of the coherence of the financial services legislation could be provided for 
also with the support of a consultative Market Expert Group (see answer to question 6). 

8. Which area or specific change would you identify as the highest priority for the 2014-2019 
mandate in terms of improving the coherence of EU legislation?

 Reporting obligation for SMEs and for companies traded on demand on MTF; ESA’s model of
supervision; overreliance on credit rating agencies.

9. Do you consider that the EU legislative process allows the active participation of all stakeholders in 
relation to financial services legislation? What, if any, suggestions do you have for how stakeholder 
participation could be enhanced?

 We believe the EU legislative process allows a good participation of stakeholders. It could be 
useful to provide for permanent Market Expert Group of stakeholders, in an advisory function, 
both at the Commission and at the Parliament level.We also think that a greater debate should be 
ensured when the European Parliament and the Council propose major amendments to a text 
changing deeply the proposal of the Commission, in order to allow stakeholders to adequately 
contribute to the legislative process. 

10. Do you consider that EU legislators give the same degree of consideration to all business models in 
the EU financial sector? Please explain your answer and state any suggestions you have for 
ensuring appropriate consideration of different business models in the development of EU financial 
services legislation. 

 As to the legal organization of companies, different board structures coexist in Europe. 
Depending on the country, companies may put in place either a ‘one-tier board’ system (also 
called ‘single’ or ‘unitary board’ system), a two-tier (or ‘dual board’) system or some other 
systems. In Italy, the traditional corporate governance model is completely different both from 
the “one-tier model” and from the “two-tier model”. The so called “latin system” is a system in 
which both the management and the supervision of a company is carried out by the board and 
the supervision on the compliance with the law, the by-laws, the internal procedures of the 
company is carried out by the “collegio sindacale”. Although in its recent Action Plan, the 
Commission acknowledges the coexistence of different board structures beside the one-tier and 
two-tier systems, it refers only generically to a “mixed system”, which is not able to identify the 
peculiarities of the latin model. We think that there should be a formal recognition of this model 
at European level. 

Note on answering the questions

Please clarify in your answers whether your example relates to financial services legislation in force, or to 
proposals still under consideration. For example, if you refer to MiFID as an example, please specify whether 
your point relates to Directive 2004/39/EC ("MiFID 1") and accompanying implementing measures, or to the 
MiFID 2 negotiations based on Commission proposals COM (2011) 652 and 656.


