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Questionnaire for the public consultation on  

enhancing the coherence of EU financial services legislation 
 

The European Parliament's Economic and Monetary Affairs Committee is launching a public consultation on 

ways to further enhance the coherence of EU financial services legislation. Given the transition to a single rule 

book in financial services across the EU and the EU legislator's willingness to have "all financial markets, prod-

ucts and actors covered by regulation" it is increasingly important to ensure that legislation fits together seamless-

ly. The consultation will feed into a programme of reflection to determine future priorities for the remainder of 

this mandate and to inform the priorities for the incoming Parliament in 2014.  All interested stakeholders, includ-

ing academics and informed individuals, are invited to complete the Committee's questionnaire by 12 noon CET 

on Friday 14 June and send it by e-mail to: econ-secretariat@europarl.europa.eu.  All responses to the ques-

tionnaire will be published, so please do not send any confidential material with your response. Please make sure 

you indicate the identity of the contributor. Anonymous contributions will not be taken into account. 

 

IDENTITY OF THE CONTRIBUTOR 

Individuals 

Name of respondent: 

Position: 

Contact details: 

Organisations 

Name of organisation: Austrian Federal Chamber of Labour 

Name of contact point for response: vorbachj@akooe.at; susanne.wixforth@akwien.at;  

Contact details: Prinz Eugen Straße 20-22, A-1040 Wien 

Main activity of organisation: The Austrian Federal Chamber of Labour (BAK) is the legal 

representation of interest for about 3.2 million employees and consumers in Austria. BAK represents its 

members in all social, educational, economical and consumer policy matters, both at national and at EU 

level. 

Registration ID in the Transparency register (where applicable): 
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QUESTIONS 

1. Are there specific areas of EU financial services legislation which contain overlapping require-

ments? If so, please provide references to the relevant legislation and explain the nature of the over-

lap, who is affected and the impact. 

2. Are there specific areas of EU financial services legislation in which activities/products/services 

which have an equivalent use or effect but a different form are regulated differently or not regulat-

ed at all? If so, please provide references to the relevant legislation and explain the nature of the 

difference, who is affected and the impact. 

Although efforts have been undertaken to limit OTC trading for example of derivatives by EMIR or Mi-

FID, a wide range of the financial sector is still not or too timidly regulated. For example MiFID 

offers huge number of exemptions e.g. for specific sectors or in case of “non-systematic and irregu-

lar” OTC trading. EMIR foresees thresholds for the clearing obligation, thus opening considerable 

loopholes for its implementation. Finally, the lack of regulation regarding shadow banking and the 

widening gap between highly regulated market places (e.g. stock exchanges) and less regulated 

market places (OTF, MTF, SI, SME-platforms) is highly deplorable, opening the possibilities for 

ever increasing regulatory arbitrage. Lenient supervision and diversely regulated jurisdictions en-

hance the problem. 

3. Do you consider that the way EU financial services legislation has been transposed or implemented 

has given rise to overlaps or incoherence? If so, please explain the issue and where it has arisen, 

giving specific examples of EU financial services legislation where applicable. 

The issue raised in this question came into discussion at the occasion of the transformation of the so 

called REMIT, concerning the regulation of the energy market. Due to a whole bundle of legisla-

tion, at the moment at least four authorities are competent in the control of insider trading and in-

sider information, that are: ACER, the Austrian Energy Control Agency, the Austrian Competition 

Authority, the Austrian Financial Market Authority. However, the overlap extends to further ques-

tions, concerning misuse of market power and also the application of MiFID II, especially regard-

ing the new regulations of energy companies enshrined in the draft directive. 

Therefore, BAK is concerned about the efficiency of application of this quite complicated regulatory 

framework (REMIT, MiFID II), taking into consideration that at least four authorities are expected 

to actively survey the market developments.  

4. How has the sequence in which EU financial services legislation has been developed impacted your 

organisation? Please identify the relevant legislation and, where applicable, specific provisions and 

explain the nature of the impact. 

5. Are there areas of EU financial services where the difference between forms of regulation (non-

binding Code of Conduct or Recommendation to Member States vs legislative proposals) has af-

fected your activities? 

6. How do you think the coherence of EU financial services legislation could be further improved? 

 Please comment in particular on the extent to which the following would help to improve the co-



herence of future EU financial services legislation (please give examples to support your answer 

where possible): 

a) A framework for legislative reviews or review clauses included in initial pieces of legis-

lation which link to the reviews of other related legislation? 

b) An unified, legally binding code of financial services law? 

 

To the BAK´s opinion, this seems to be the most sensible political option. Several codes of conduct good 

governance and particularly the concept of self regulation have proven to serve as suitable marketing 

strategy but not as appropriate means neither to avoid unjust risk-sharing between financial institutions 

and their clients, especially small investors, nor to ban structured products due to their high affinity of 

risk from the financial market. 

Within this context, the BAK strongly advocates for a new orientation as to legislation concerning fi-

nancial services: the political stance to introduce rules full of exemptions, many unclear terms like “ap-

propriate”, the high number of delegated legal acts in case of pivotal questions like thresholds or other 

important definitions, the complexity and length of legislative texts in a confusingly high number of reg-

ulative and supervising initiatives and debates make it very difficult to devise a balanced concept of  

financial sector regulation as a whole. In fact, it turns out that the result of the overwhelming number, 

complexity and volume of legislation and debates lead to growing loss of power and efficiency of regu-

lation and supervision itself. To give an illustrative example: the Glass-Steagall-Act of the 1933s, which 

enforced the dual banking system and was a powerful means to maintain financial stability for decades, 

was codified in only 37 pages. 

Now the opaque financial market regulation is reflected in opaque financial market structures, products 

and institutions. It has led to the result that the leverage, liquidity and structured products on the finan-

cial markets have not decreased but increased since 2008. This signifies, unfortunately, that taxpayers 

and small investors – Cyprus proved that they might be included into bail-in measures in the future – 

will have to foot the bill in the future as they had to do it in the past. The first and most important politi-

cal scope has to be the reduction or ban of all exemptions as far as possible from the regulatory frame-

work (no thresholds, no sector-specific exemptions, inclusion of all market players) and to allow finan-

cial product marketing only after authorization of the competent financial market authority according 

to EU-wide harmonized rules. The simplification and transparency of financial market regulation is 

also an important basis for a democratic decision making process. It is unacceptable that financial 

market rules, which have a high impact on the economy as whole, are only comprehensible by highly 

specified experts.  Or, as Andrew Haldane, executive director of the Bank of England, put it: We react 

on increasingly complex correlations of financial markets with increasingly complex regulation. Per-

haps we should just try to introduce simple rules to reduce complexity? 

c) different arrangements within the EU institutions for the handling of legislative proposals 

(please specify)? 

d) other suggestions? 

7. What practical steps could be taken to better ensure coherence between delegated acts and technical 

standards and the underlying "Level 1" text? 

As already elaborated under point 6 (b), we think that the actual regulatory approach has led to the 

paradoxical result that the EU has produced thousands of pages of sophisticated and highly tech-



nical relevant legislation – secondary law, delegated acts and technical standards – that the com-

petent financial market authorities are simply unable to implement them. Hence, we strongly advo-

cate for the waiver of delegated acts and technical standards as far as possible. This is also a ques-

tion of democratic legitimacy, as only “Level 1”-legislation is a subject matter in the parliamen-

tary decision making process. 

The BAK also favours the introduction of a financial market system characterised by the necessity of 

prior authorisation of products and market players, as it is common for the “real economy”. From 

our point of view this is  the best way to guarantee, that financial markets are organised ex-ante 

according to the necessities of the society as a whole, instead of constantly adapting the legislation 

according to the newest market trends, technical developments (e.g. in case of high-frequency-

trading) and “innovative” financial products. 

8. Which area or specific change would you identify as the highest priority for the 2014-2019 man-

date in terms of improving the coherence of EU legislation? 

Although regulation improves (even though in small steps) in one part of the financial sector, the rules 

are often circumvented by activities in less regulated areas. If legislation and supervision relating to 

banks improves (e.g. equity rules, ECB supervision, living wills etc.), this must go hand in hand 

with a strict limitation respectively ban of circumvention via shadow banks, hedge funds or deriva-

tive products. Stronger rules for trading platforms and market places must be accompanied with the 

interdiction of unregulated trading facilities and OTC products.  

9. Do you consider that the EU legislative process allows the active participation of all stakeholders in 

relation to financial services legislation? What, if any, suggestions do you have for how stakeholder 

participation could be enhanced? 

No, BAK is very critical about the new legislative approach bringing about unclear provisions of sec-

ondary law that have to be clarified by technical standards and delegated acts that are to be de-

fined by the EU-Commission or the new Financial Market Authorities (ESMA, EBA, EOPA).This 

development is of undemocratic legislation having important implications for the stability of the 

European financial market. 

Another critical question is the important influence of lobbying initiatives stemming from financial insti-

tutions based on immense resources, the sum of detailed sector specific insider-knowledge by com-

parison to the input and means of NGOs or trade unions. Additionally, the representatives of the fi-

nancial sector dispose of access to all phases of the legislative process, for example to expert 

groups advising the EU-Commission already at the draft stage. Finally, the overwhelming power of 

huge financial institutions – the problem of “too big to fail” has not yet been tackled by the “reso-

lution-directive” – and the sector as a whole still overrules general requirements of the EU society 

as a whole. 

The lack of democratic control of financial market regulation is endangering the democratic basis of 

the EU, as is to be also observed within the context of the so called “six and two pack” as well as 

the envisaged “pactum for competitiveness”. 

Stakeholders should be included into the decision processes of ECB, delegated acts and technical 

standard-legislation should be avoided as far as possible, financial regulation should be changed 

to a simple and clear financial market system as exposed under point 7.The underlying principles 



should be the following: 

 Simplification 

 Reduction of exemptions 

 Reduction of the size of financial undertakings – introduction of a relevant State aid framework 

allowing for subsidies only if they bring about a relevant (min 50%) reduction of the balance 

sheet and equity increase 

 Limitation of leverage-ratio: equity minimum of 25% 

 

10. Do you consider that EU legislators give the same degree of consideration to all business models in 

the EU financial sector? Please explain your answer and state any suggestions you have for ensur-

ing appropriate consideration of different business models in the development of EU financial ser-

vices legislation. 

Until now, the EU-Commission still endorses the principle “the more market places, the better.” By 

contrast, we hold the opinion, that this principle supports unfair competition between highly regulated 

market places (commodity and stock exchange) on the one hand and MTFs, OTFs, SI and sector specif-

ic trading platforms on the other hand, requiring different qualities of margins and underlying different 

regulatory obligations. This concept (already underlying MiFID I) has already proven flawed and even 

more percussions have to be expected, if MiFID II comes into force - regulating at least 3 additional 

market places instead of reducing them or even resort to the concentration rule. 

Moreover, the EU-Commission supports the introduction of new business models including a “next 

generation of innovative financial instruments” (s. Consultation on the Green paper on the long-

term financing of the EU economy). BAK holds the opinion, that this concept can only be sustaina-

ble if an ex-ante control of business models and “innovative financial instruments” is secured. 

Otherwise, the constantly increasing flood of litigations as to correct information of small inves-

tors, equal risk-sharing between financial institution and small investor etc. will not be stopped, 

detrimental for the confidence in financial transactions. 

By contrast, the very important role of the financial sector, the basis for the well-functioning of the 

economy as a whole, is still not workable. This comprises the financing of real-economy invest-

ments for example into infrastructure and long-term projects, based on social and/or ecological 

considerations. Not to forget the still difficult access to lending of SME. The traditional financing 

function has lost importance against speculative trading and investment banking. That leads to a 

socially unintended and adverse allocation of capital, to cite one example: speculation in com-

modities, bringing about highly volatile market prices, decoupled from supply and demand. The 

business philosophy of banks and other financial institutions is still based on the sole principle of 

return of investment for shareholders. Hence, the “traditional” business-model of banks serving 

the real economy has to be enforced by law, supporting retail banks, which maintain close business 

relations with their customers, both on the deposit and lending side. This recast of the financial 

market has to repress excessive brokerage and trading activities and to comprise a strict limitation 

of speculative activities, as well as their separation from the commercial banking activities. This 

fundamental change certainly brings about the recast of many legislative acts, for example CRD 

IV, MiFID II, MAD, etc. 

 



Note on answering the questions 

Please clarify in your answers whether your example relates to financial services legislation in force, or 

to proposals still under consideration. For example, if you refer to MiFID as an example, please specify 

whether your point relates to Directive 2004/39/EC ("MiFID 1") and accompanying implementing 

measures, or to the MiFID 2 negotiations based on Commission proposals COM (2011) 652 and 656. 

 

Please, do not hesitate to contact us for further information. 

 

Yours sincerely, 

 

 

 

 

 

Rudi Kaske       Günther Chaloupek 

President       on behalf of the director 

F.d.R.d.A.       F.d.R.d.A. 


