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General Remarks 
 
BlackRock welcomes the opportunity to contribute to the public consultation on enhancing the coherence of 
EU financial services legislation. We commend the European Parliament for taking a lead on this important 
topic.   
 
European policy makers have continued to roll out new initiatives as part of an ambitious re-regulation 
agenda, often going further than regulatory reform in other parts of the world during a time of great macro-
economic and political uncertainty. Many of the initiatives that were proposed were justifiable, proportionate 
and necessary; but others were less so.   
 
Financial regulatory reform fundamentally impacts asset managers and investors. As a fiduciary for our 
clients, BlackRock supports the creation of a regulatory regime that increases transparency, protects 
investors, and facilitates responsible growth of capital markets, while preserving consumer choice and 
assessing benefits versus implementation costs. However, absent a credible impact analysis of the 
cumulative impact of the current wave of regulatory reform, we are concerned that in some instances, 
regulatory overshooting may be impeding consumer choice and growth of European capital markets. 
 
Very specific examples exist where the costs of regulatory reform appear to be outweighing the benefits – 
one example being the request for data reporting. It is little understood that the request for data is significant 
and costly to provide in the format provided. While we fully understand the need for data, more focus on 
designing systems for collecting data, such as trade repositories, and standardisation of identifiers, such as 
Legal Entity Identifiers, is required before the detailed reporting as seen in AIFMD coming into force. Firms 
are currently in the position of setting up systems for many overlapping data requests without agreement on 
common technical standards. Taking the impact of AIFMD reporting requirements as an example, the 
industry may well be providing in the region of around 15 million data points to regulators annually, which 
comes at significant cost and resources.
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However, an even greater concern arises where there are instances of regulatory frameworks appropriate for 
one sector of the financial sector (i.e. banking) applied to other sectors (such as asset management, 
insurance or the pension fund industry) without obvious consideration of the business models or the impact 
on the ultimate end-investor. We are encouraged by the recent announcement from the European 

                                                 
1
 The figure of 15 million represents a likely order of magnitude but does not attempt to be an exact figure as neither 

ESMA nor any asset manager will know the exact number of reporting AIFs before 2014. ESMA notes there are 18,411 
EU Non UCITS (not all of which are AIFs) and between 23,460 and 26,520 funds which could potentially be AIFs in the 
EU though a number may be exempt due to size or for other reasons. The ESMA figures, however, do not take into 
account the many thousands of non EU AIFs marketed on a private placement basis into the EU which also have to 
report.  Depending on a number of thresholds, AIFM may be required to report annually, six-monthly or quarterly on up to 
500 data points (See the reporting template in the ESMA Consultation Paper on AIFMD reporting). Assuming that there 
are around 20,000 EU and non EU reporting AIFs reporting six monthly on around 375 data points of the around 500 in 
the ESMA reporting template, the industry would then be providing 15 million data points a year. 
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Commission to postpone applying Solvency II-like capital requirements to pension funds but remain 
concerned about the unintended consequences for the viability of certain activities carried out by asset 
managers on behalf of clients labeled “shadow banking”. 
 
By contrast, it looks likely that there will be a fragmented and inconsistent approach where it is arguably 
needed most – retail consumer protection. The revised IMD, MiFID and UCITS directives will likely introduce 
different consumer protection rules for asset management, banking and insurance products while PRIPs has 
been paired back from a holistic and cross-sector consumer protection standard to mere disclosure 
requirements. The fragmented outcome is amplified by the responsibility for consumer protection being 
divided between the three supervisory agencies (ESAs) - EBA, ESMA and EIOPA. The cumulative impact of 
this situation could result in competition between the three ESAs, which is very likely to create an un-level 
playing field, where competition and incentives are skewed away from the more heavily protected and 
transparent UCITS. 
 
Finally, given the multiple failures of banks in 2008, regulatory reform has targeted banking and the role of 
banks rightly remains at the forefront of policy makers’ thinking. We would recommend that the fortunes of 
the end-investor - the European citizen that is saving for life’s eventualities and retirement - should also be 
central to policy makers’ thinking in all financial services legislation, especially as demographic trends 
coupled with the current economic conditions suggest that private sector asset and pension fund 
management are more necessary than ever. Calibrating policy making in the next five-year mandate towards 
dealing with Europe’s demographic challenge would send a signal that Europe is alive to the very real social, 
economic and fiscal consequences of a phenomenon it will face for many years to come. 
 
Responses to the Questionnaire 
 

QUESTIONS 

1. Are there specific areas of EU financial services legislation which contain overlapping 
requirements? If so, please provide references to the relevant legislation and explain the nature of the 
overlap, who is affected and the impact. 

There are a number of areas in which asset managers face overlapping, and at times conflicting, requirements. In 
this response, however, we have focused on just one issue – central clearing (as required by EMIR, CRD IV, 
MiFID II / MiFIR , BRRD) to underline the complexity and interconnectedness with other files:
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Clearing requirement 

EMIR gives various exemptions from the clearing requirement for pension funds and non-financial entities. For 
clearing exempt pension funds the capital requirement has been reduced but, despite the best efforts of the 
European Parliament in trilogue, CRD IV will make non-cleared trades more expensive for brokers, and this cost 
will be passed on to end-users.  

Seeking to incentivise central clearing even beyond EMIR and CRD IV, the European Parliament’s position on 
BRRD subordinates non-centrally-cleared derivatives to centrally-cleared derivatives in the bail-in hierarchy. 
While understandably seeking to reinforce other pieces of legislation (EMIR, CRD IV) and further incentivise 
central clearing, the reality is that EMIR granted legitimate exceptions to central clearing obligations (such as 
being an end-user, managing pension fund investments, etc.) and the more punitive treatment under BRRD bail-
in provisions only harms those end-users who are legitimately making use of the bilateral margining requirements 
under EMIR. 

Trade Reporting 

MiFID and EMIR both require reporting of trade information for certain derivatives. Whilst the proposal is to waive 
the MiFID reporting requirement of a firm, which has already reported an OTC contract to a trade repository, this 
only works if the data content standards are consistent. If the reporting obligations in EMIR are substantially 
different (and they are likely to be more extensive) than MiFID, there is a risk of duplication, which will ultimately 
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 There are several conflicts between EMIR and Dodd Frank, which would ideally be addressed by policy makers, 

although we are conscious that the focus of the questionnaire is consistency within European regulatory reform. 

 



 

impact in terms of cost and ease of compliance. 

2. Are there specific areas of EU financial services legislation in which activities/products/services 
which have an equivalent use or effect but a different form are regulated differently or not regulated at 
all? If so, please provide references to the relevant legislation and explain the nature of the difference, 
who is affected and the impact. 

There are a number of areas of EU financial services legislation in which activities, products or services which 
have an equivalent use or effect but a different or inferior regulatory form: 
 

Subject area / 
legislation 

Nature of difference Who is affected Impact 

 

Forthcoming inducement 
rules 

MiFID – IMD  

 

Independent financial 
advisors (open 
architecture) 
compensated differently 
from tied advisors (closed 
architecture). Also, similar 
rules are not currently 
present in the Insurance 
Mediation Directive – 
creating an un-level 
playing field between 
insurance products and 
other investment and 
savings vehicles (such as 
UCITS funds) which 
compete in the retail 
space. 

The end-investor 

Restricts product choice 
and competition. The 
rules could incentivise 
promotion of less 
transparent and higher 
cost products. 

Forthcoming consumer 
protection and disclosure 
standards 

MiFID – IMD – PRIPs 

 

Differences in consumer 
protection and disclosure 
rules between competing 
/ substitute asset 
management, insurance 
or bank-wrapped 
packaged retail 
investment products. 

The end-investor 

Lighter touch regulation 
in IMD skews against 
more heavily protected 
UCITS. 

Exchange Traded 
Product classification 

UCITS – PRIPs 

Under the ESMA 
Guidelines, Exchange 
Traded Funds (ETFs) are 
required to comply with 
UCITS. No such 
comparable product 
regulation exists for other 
Exchange Traded 
Products such as notes 
(ETNs) and certificates. 

The end-investor 

Very real possibility of 
end-investors ‘mis-
buying’ or being mis-sold 
an Exchange Traded 
Product that may not be 
regulated to the same 
degree as a UCITS ETF. 
Regulatory arbitrage 
possibility. 

 

3. Do you consider that the way EU financial services legislation has been transposed or 
implemented has given rise to overlaps or incoherence? If so, please explain the issue and where it has 
arisen, giving specific examples of EU financial services legislation where applicable. 

Yes, there are examples of EU financial services legislation that has been transposed or implemented giving rise 
to overlaps or incoherence. 

An historic example with implications for today 

MiFID I was implemented inconsistently in a number of key areas, which has perpetuated a fragmented 
European market. For example, diverging national marketing requirements have de facto perpetuated the 
fragmented European market for financial services whilst leading to costs of doing business in multiple markets. 
The apparent lack of enforcement of MiFID I provisions governing the payment of inducements has led to a 



 

potentially market disruptive solution being proposed in MiFID II (see above). Some jurisdictions have de facto 
blocked competition from new trading platforms with incumbent stock exchanges to the detriment of market 
liquidity and efficient European capital markets.
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A current example 

Many Member States are clearly lagging behind in their transposition of the Alternative Investment Fund 
Managers Directive, creating significant uncertainty, with not much time left till 22 July 2013. There is a natural 
focus of Member States on their home AIFM and transitionals for local managers, prior to thinking about whether 
foreign AIFM (whether EU or non-EU) can market in under a transitional. 

As AIFMD has not yet been passed via the EEA Treaty this is causing difficulties for Iceland and Liechtenstein in 
particular, and possibly Norway. We would view the delay as unhelpful and creating additional uncertainty. This 
delay could possibly prevent access to those affected EEA Member States via the AIFMD marketing passport, 
which otherwise Member States who have transposed are legally obliged to receive.  

 

4. How has the sequence in which EU financial services legislation has been developed impacted 
your organisation? Please identify the relevant legislation and, where applicable, specific provisions and 
explain the nature of the impact. 

The implementation period in which both Member States and industry are called to implement Level 2 texts are 
often too short in practice:  
 

 Observing the foreseen timetable to implement AIFMD would have led to Level 2 being agreed in March 
2012, thus allowing 15 months of implementation instead of end-December 2012 as it actually happened, leaving 
national competent authorities and firms with just over six months to implement AIFMD. The actual timing put 
pressure on national authorities to find parliamentary time to implement. This makes for a technically challenging 
process of implementing without having a clear view on national transposition in many countries.   
 

 In the case of the SSR, the industry had less than four months from delivery of the Level 2 measures to 
design and build systems to be in compliance with the Regulation by the 1 November 2012 deadline. 
 
 

5. Are there areas of EU financial services where the difference between forms of regulation (non-
binding Code of Conduct or Recommendation to Member States vs legislative proposals) has affected 
your activities? 

Yes. The lack of consistent implementation and absence of enforcement of the 2008 Clearing and Settlement 
Code of Conduct,
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 which would have provided for connectivity between market infrastructures has perpetuated 

market fragmentation in Europe, the cost of which is detrimental to and borne by Europe’s end-investors.   
 
Regulatory uncertainty has been created by the European Commission apparently looking to address many of 
the same policy questions ESMA sought to deal with in its Guidelines for ETFs and other UCITS. We have 
received feedback that this has created doubts in the mind of some UCITS investors in 3

rd
 countries in Asia and 

Latin America, with the potential to erode the long-term viability of UCITS as the retail investment product of 
choice in these markets. 
 

6. How do you think the coherence of EU financial services legislation could be further improved? 

 Please comment in particular on the extent to which the following would help to improve the 
coherence of future EU financial services legislation (please give examples to support your answer 
where possible): 

a) a framework for legislative reviews or review clauses included in initial pieces of legislation which 
link to the reviews of other related legislation? 

b) a unified, legally binding code of financial services law? 
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 See CESR documents 07-043 (February 2007), 09-355 (June 2009) and ECMI Research Report 6 “MiFID 

Implementation in the Midst of a Financial Crisis” (February 2011) 
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c) different arrangements within the EU institutions for the handling of legislative proposals (please 
specify)? 

d) other suggestions?  

 

The need for more consistency does not necessarily equate to a need for additional, “bolted-on,” legislation. As a 
first step, coherence of EU financial legislation can be further improved through a more refined Level 2 process. 
This means better alignment between the Level 1 principles and the Level 2 provisions and better defined periods 
for the publication of Level 2 provisions and their national implementation. To enable this, a stronger role in the 
oversight of the Level 2 process for the ESAs, the European Parliament and Council, as well as a commitment to 
a more transparent and open consultation process, cost/benefit analysis and Impact Assessment from the 
European Commission would greatly improve the coherence of Level 1 and 2 legislation. Moving into Level 3, 
harmonised national implementation of the existing legislation must be reinforced – an area where the European 
Parliament could and should have a stronger role.  
 
To allow the industry to adapt their model, clear and consistent processes and systems with a sufficient 
implementation period is of crucial importance. A suggestion would be to tie the effective date of Level 1 texts to 
whether or not the Level 2 measures have been adopted and published – for instance, the industry would be 
expected to comply with new legislation from a minimum of 18-month period, starting from the date they have all 
the necessary information to start applying new rules (e.g. the final Level 1 and supplementary Level 2 texts in 
final legal form). 
 
To ensure coherence, the legislative discussion on proposals with equivalent regulatory purposes has to take 
place during the same period. However, this does not mean that a ‘one size fits all’ approach has to be followed; 
rather it often should not. The simultaneous legislative debate on regulation with comparable purposes and scope 
(for example, MiFID, IMD and PRIPs) will further improve the understanding of similarities and differences of 
each financial sector business model and the need to avoid the replication of identical rules on products, 
services, activities of different sectors. 
 
Also, the same topic should not normally be covered by several overlapping legal frameworks (e.g. central 
clearing covered by both EMIR and CRD IV) as this causes legal uncertainty for market participants.  
 

7. What practical steps could be taken to better ensure coherence between delegated acts and 
technical standards and the underlying "Level 1" text? 

As above, the Level 2 process, as currently conducted, is opaque and could see considerable improvements in 
the areas of oversight and accountability. The Commission is given significant power to depart from ESA advice, 
which has been generally subject to a series of open and transparent hearings, consultations and rigorous 
stakeholder dialogue. Asking that the Commission go through a similar process on points where they intentionally 
depart from the ESA’s advice would improve the accountability of the process. 
 
To improve consistency between the Level 1 and Level 2 processes, we would also propose granting the ESAs a 
seat at the table in the Level 1 process, as an observer, so that they are better able to read the political intent of 
Level 1 legislation. 
 

8. Which area or specific change would you identify as the highest priority for the 2014-2019 
mandate in terms of improving the coherence of EU legislation? 

The creation of a High Level Expert Group (HLEG) on regulatory coherence, which would comprise a group of 
experienced individuals with complimentary practical knowledge of financial markets, consumer and regulatory 
issues, could be one tangible step to ensure regulatory coherence is kept on policy makers’ agenda in the next 
mandate of the European Commission. The HLEG would meet periodically to benchmark Europe’s financial 
services regulation against not only “safety, stability and soundness” objectives – the focus of the last five years - 
but also the impact of regulation on long-term economic growth, savings and prosperity. 
 
On the point of broader coherence, the next Parliament should work to articulate, at the outset of its mandate, a 
high-level vision of what it hopes to achieve in the field of financial services legislation, which goals it hopes to 
work towards more broadly (e.g. promoting growth, open investment, and consumer protection, opening up 
sources to capital to decrease reliance on bank funding in Europe, growing the retail savings and investment 
markets, etc.) during its mandate. This agenda setting would set out a clear vision that all subsequent individual 
proposals can at least be benchmarked against. 



 

 
We would advocate for the next mandate to be focused on European citizens’ financial security – a holistic 
agenda for encouraging personal savings and economic growth. Thus, the inconsistencies between the way 
investment and savings products are bought and sold, and the level of protection a retail investor receives across 
asset management, banking and insurance products are eliminated. At the heart of a savings and growth agenda 
would be a broad-based drive towards further consumer education and financial literacy.  

Finally, to improve the coherence of EU legislation, such an agenda would entail inter alia withdrawing the 
proposal for a Financial Transaction Tax, which a growing majority of commentators now agree would have a net 
negative impact on European economic growth and prosperity.
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9. Do you consider that the EU legislative process allows the active participation of all stakeholders 
in relation to financial services legislation? What, if any, suggestions do you have for how stakeholder 
participation could be enhanced? 

 
The Lamfalussy Report of 2001 states that consultation with stakeholders shall take place at all levels of the 
legislative process (p. 7; 25; 32/33; 42; 47). The model followed in EMIR with the publication of Level 2 draft 
proposals by ESMA, the Open Hearing with the stakeholders and the inclusion of their feedback before finalising 
the Level 2 text was consistent with the spirit of the Lamfalussy Report, which aimed to streamline and improve 
law making in financial services, and should be the one followed in the future legislative process. 
 
Transparency in all the steps of the EU legislative process has to be fully respected. Currently there is a lack of 
information on documents concerning Council discussions and decisions, which is a significant impediment for 
stakeholders directly or indirectly affected by them, to express their views and make constructive comments. 
 

10. Do you consider that EU legislators give the same degree of consideration to all business models 
in the EU financial sector? Please explain your answer and state any suggestions you have for ensuring 
appropriate consideration of different business models in the development of EU financial services 
legislation.  

No. There appears to be a tendency in current European policy making towards extending rules for banking to all 
other areas of financial services, with potentially profound impacts on business models and the ability of entities 
such as asset managers, insurance companies and pension funds to serve their clients.   

There are many significant differences between asset managers and banks, for example: 

 The “assets under management” are owned by clients. Assets are generally held by third-party 
custodians selected by, and under contractual obligation to, these clients. Typically, asset managers do not have 
physical control or direct access to clients’ assets. Consequently, asset managers have small balance sheets 
relative to those of other financial services firms. As a business model, asset managers do not rely on wholesale 
funding nor invest for their own account and therefore do not assume high levels of balance sheet risk. The 
balance sheet of an asset manager generally comprises working capital, premises, corporate technology and 
good will, thereby only requiring minimal capital to manage business. Because the business of asset 
management is not capital intensive, asset managers do not routinely use short term debt instruments to fund 
their operations and thus, unlike banks and broker-dealers are not dependent on continued liquidity in this end of 
the fixed income market.  
 

 Asset management is atomic and highly diversified. An asset manager typically runs a number of diverse 
and uncorrelated investment strategies for numerous clients. The larger investment managers run strategies 
across a number of asset classes, tenures and regions. In addition, asset management is highly fragmented with 
hundreds of managers offering similar strategies so there is a high degree of substitutability of competitors in the 
industry. 
 

 Asset managers generally have strong cash flow from diversified investment management revenue 
sources representing various asset classes.  Asset managers are generally paid on a set schedule based on the 
amount of assets under their management. Unlike investment banks, revenue sources for asset managers are 
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http://www.ft.com/cms/s/0/c3121802-c480-11e2-9ac0-00144feab7de.html#axzz2VoW3dBfH      
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22 May 2013 http://www.bloomberg.com/news/2013-05-22/eu-investment-bank-sees-2-1-billion-penalty-of-transaction-
tax.html  
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fees for services as opposed to income derived from lending or other balance sheet-based activities. The asset 
management fee structure generates a more stable income stream than that of a transaction-oriented financial 
institution. In addition, asset managers generally have little debt on their balance sheets. In addition, revenue 
reductions can be substantially addressed through adjustments in the manager’s operational expenditure, 
headcount and bonus pool in order to maintain positive net income.  
 

 Asset managers are not inter-connected. Asset managers typically do not make loans nor do they 
perform any clearance or custody functions, even when the asset manager is part of a banking group. Unlike 
banks, asset managers do not generally have government insured or guaranteed deposit nor do they generally 
have contractual undertakings or guarantees to provide capital to managed funds.

[1]
 Asset managers do not 

generally extend financial assistance to other parties. 
 
These characteristics make asset managers much less susceptible to financial distress than banks and unlikely 
to adversely impact the broader economy if under distress. Therefore, it means that rules for banks are often 
inappropriate and detrimental for asset management and ultimately end-investors. 

 

 

                                                 
[1]

 Money market funds’ (MMFs) sponsors may sometimes voluntarily choose to provide financial support for their MMFs 
for various reasons. Instances of discretionary sponsor support were exceptional occurrences in 2007-08. 


