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Questionnaire for the public consultation on  

enhancing the coherence of EU financial services legislation 
 

The European Parliament's Economic and Monetary Affairs Committee is launching a public consultation on 

ways to further enhance the coherence of EU financial services legislation. Given the transition to a single rule 

book in financial services across the EU and the EU legislator's willingness to have "all financial markets, 

products and actors covered by regulation" it is increasingly important to ensure that legislation fits together 

seamlessly. The consultation will feed into a programme of reflection to determine future priorities for the 

remainder of this mandate and to inform the priorities for the incoming Parliament in 2014.  All interested 

stakeholders, including academics and informed individuals, are invited to complete the Committee's 

questionnaire by 12 noon CET on Friday 14 June and send it by e-mail to: econ-

secretariat@europarl.europa.eu.  All responses to the questionnaire will be published, so please do not send 

any confidential material with your response. Please make sure you indicate the identity of the contributor.  

Anonymous contributions will not be taken into account. 

 

IDENTITY OF THE CONTRIBUTOR 

Individuals 

Name of respondent:  Owen Wilson 

Position:                     Chief Executive 

Contact details:          owen.wilson@eaireland.com 

Organisations 

Name of organisation: Electricity Association of Ireland (EAI) 

Name of contact point for response: Owen Wilson, Chief Executive 

Contact details: Electricity Association of Ireland, T: +353 1 5242726  

Main activity of organisation: EAI is the trade association for the electricity industry on the island of 

Ireland, including generation, supply and distribution system operators. EAI aims to contribute to the 

development of a sustainable and competitive electricity market on the island of Ireland representing 

and promoting the development and interests of the Irish electricity industry in Ireland and in Europe 

through its membership in Eurelectric. 

Registration ID in the Transparency register (where applicable): 400886110592-21 

 

QUESTIONS 

1. Are there specific areas of EU financial services legislation which contain overlapping 

requirements?  If so, please provide references to the relevant legislation and explain the 

nature of the overlap, who is affected and the impact. 

EAI welcomes the opportunity to respond to this Consultation and wishes to stipulate its support for the response 
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to this Consultation submitted by Eurelectric, the representative body for the electricity sector in Europe, of 

which EAI is a member.  EAI wishes to emphasise in particular the following points: 

a. EAI fully endorses the efforts being made on a European level to make European markets more transparent 

and robust, believing these efforts to be necessary and fundamental to preventing a reoccurrence of the 

financial crisis experienced in recent years. 

b. However, in light of the parallel developments in steps for improvement and attainment of a fully functional, 

transparent internal energy in energy (IME), EAI opines that the existing plethora of financial legislation 

goes beyond that necessary for regulating energy markets. This opinion is built on the following facts.  

c. The energy industry is being regulated under Regulation (EU)1227/2011 (REMIT – Regulation on 

Wholesale Energy Markets Integrity and Transparency). Final details of REMIT are still pending but its aim 

is to monitor and prohibit insider trading and market manipulation in energy markets. In addition, and 

importantly, REMIT also introduces reporting requirements with regard to not only physical energy contracts 

but also financial energy contracts/ derivatives. REMIT implementation is under the auspices of the Agency 

for the Cooperation of Energy Regulators (ACER) while enforcement powers (including financial penalties 

and personal liability on company individuals) lie with the national regulatory authorities. By itself, REMIT 

is encompassing and already introduces significant change in energy utility company procedures from a 

compliance perspective. 

d. However, Regulation (EU) 648/2012 (EMIR- European Market Infrastructure Regulation) has also brought 

energy utility companies under its scope. As the majority of energy utility companies deal on own account 

and hedge to mitigate risk, the majority will be considered as so-called “non-financial counterparty” under 

EMIR. This means that they are not subject to having to clear over-the-counter derivatives through exchanges 

but are subject to having to report all derivatives (as already provided for under REMIT). EAI asserts that this 

“double reporting” requirement introduced under EMIR, where REMIT already deals with such for the 

energy industry, is unnecessary. Accepting that EMIR already is in force (though reporting obligations are 

understood not to come into practice until November 2013), at the very least the European Securities and 

Markets Authority (ESMA), being the body responsible for EMIR implementation, should coordinate and 

liaise with ACER (the European body for REMIT) to ensure that reporting requirements are absolutely 

aligned and that EMIR Trade Repositories are in a position to accept REMIT-specific information to avoid 

duplication of compliance efforts. This is particularly important with regard reporting data fields and formats. 

The European Parliament’s support on this issue is greatly encouraged in the very near term as ESMA 

negotiations are currently ongoing with EMIR-specific Trade Repositories and their capabilities and 

registration. Indications are these EMIR Trade Repositories can be used as Reporting Mechanisms under 

REMIT hence immediate liaison between ACER and ESMA to align REMIT/ EMIR reporting processes and 

requirements would be most fruitful.  

     EMIR also introduces requirements of trade confirmations; dispute resolution procedures; and portfolio 

reconciliation/ compression and processes which introduce huge administrative burdens and costs for energy 

utility companies. This is particularly onerous for small to medium sized enterprises (SMEs) compared to 

large European energy utility companies.  Many of the new requirements are a substantial change in practice 

for SMEs . This creates barriers to market entry and, consequently, low liquidity with few market players and 

lower risk mitigating opportunities. 

e. Furthermore, in light of the principally physical nature of energy utility companies’ business, as compared to 

financial institutions, energy utility companies do not pose anywhere near the level of systemic risk that 

financial institutions present. Beyond EMIR, there are other financial regulations with far-reaching effects 

which are disproportionate to the potential systemic risk posed by energy utility companies. Severe 

unintended consequences are not only a possibility but a very real likelihood. MIFID II, CRD IV and MAD/R 

are the legislative instruments under development of most concern in this regard.  

     Under Directive 2004/39/EC (MIFID I) most energy utility companies are exempt from its scope due to 

practical definitions of ‘financial instrument’ in Annex I, Section C. However, MIFID II drafting creates the 

potential obligation for energy utility companies of being required to clear all OTC derivatives pursuant to 

EMIR (EMIR cross refers to MIFID when determining what ‘financial instruments’ counterparties should be 



obliged to clear). The re-defining of physically settled forwards under MIFID II, which most energy utility 

companies use to hedge on their own account, would also result in the disproportionate and unnecessary 

exposure of energy utility companies to the rigours of the requirements targeted at the financial industry 

under CRD IV.  This will increase our capital requirements and also make redundant elements of REMIT in 

favour of the financial-industry targeted Markets Abuse Directive. 

     All-in-all the redefinition of physically settled forwards under MIFID II would have the impact of increasing 

transaction costs.  In turn this clearly risks  lowering the number of market participants as those that cannot 

afford such costs will exit the sector and lowering the number of counterparties with which energy utility 

companies could risk mitigate/ hedge. Additionally, capital would be tied up in having to comply with 

financial services obligations leaving limited spend available for necessary energy infrastructure and 

generation assets.  

f. Finally, the IME is currently under development with a target implementation date of 2014. The aim of the 

IME is to enhance energy market and product liquidity across Europe and to stimulate efficient investment in 

the sector. However, the breadth of financial legislation beyond REMIT directly impacts and counteracts the 

progression towards achievement of IME objectives.  This is a major concern for the energy industry and 

should be a key factor in assessing the applicability of financial regulations to the energy industry. 

g. It is submitted that REMIT sufficiently and proportionately covers the risk posed by the energy industry in 

physical and financial markets. Explicit recognition and application of REMIT alone to the energy industry 

would promote not only the objectives of the Internal Market in Energy but the objectives of the financial 

regulations as enumerated above in this answer. 

2. Are there specific areas of EU financial services legislation in which 

activities/products/services which have an equivalent use or effect but a different form are 

regulated differently or not regulated at all?  If so, please provide references to the relevant 

legislation and explain the nature of the difference, who is affected and the impact. 

3. Do you consider that the way EU financial services legislation has been transposed or 

implemented has given rise to overlaps or incoherence? If so, please explain the issue and 

where it has arisen, giving specific examples of EU financial services legislation where 

applicable. 

As discussed in Answer 1 above, REMIT is sufficient to govern and monitor energy utility companies, and 

prevent possible financial risk posed to markets by the energy industry.  

Reporting obligations under EMIR and REMIT need to be absolutely aligned to avoid double-reporting 

possibilities, as this issue is as yet very unclear. 

The exemption in MIFID I for energy utility companies needs to be retained in order to limit the burden, costs, 

risk of increasing market energy barriers and reducing liquidity for commercial risk mitigation reasons, of either: 

complying with i) EMIR clearing requirements ii) capital holding requirements under the Capital Requirements 

Directive IV or iii) inadvertently making redundant aspects of the energy-specific REMIT in favour of the 

Markets Abuse Directive – a Directive more appropriately applied solely to the financial services industry. 

4. How has the sequence in which EU financial services legislation has been developed impacted 

your organisation? Please identify the relevant legislation and, where applicable, specific 

provisions and explain the nature of the impact. 

EAI supports the European Union’s objective to introduce measures in markets across Europe to avoid the 

potential of the financial crisis reoccurring. For this reason it is believed that the REMIT is a sensible approach 

for covering off the possible risk posed by the energy industry. 

However, the impact on the energy industry of the scope and sequence of development of the financial 

regulations highlighted above could still be minimised. The definition in MIFID II of ‘financial instrument’ in its 



Annex I, Section C is central to removing the unnecessary duplication in the aforementioned financial legislation 

and excessive expansion of their scope to energy utility companies (being EMIR and its possible introduction of 

clearing requirements for current non-financial counterparties, CRD IV and its possible introduction of capital 

requirements, MAD elements possibly overriding REMIT derivative elements). MIFID I rightly excluded 

physically settled forwards from the definition of financial instruments and the maintenance of this exclusion for 

the energy industry (energy utility companies as opposed to companies whose core business function is not risk 

mitigation for commercial purposes) would not pose a risk to the objective these financial regulations are 

attempting to achieve. Indeed REMIT will result in regulators having access to details needed to determine 

compliance and monitor financial-risk-raising activities and should suffice to prevent the energy industry (energy 

utility companies) posing a threat to the robust operation of financial markets. EAI recognises that there are 

companies whose primary corporate function would not be risk mitigation/ hedging for commercial purposes and 

who should be viewed differently from energy utility companies. However, EAI strongly believes that REMIT 

covers off the objectives of REMIT and financial legislation sufficiently from the perspective of possible risks 

posed by energy utilities. Therefore, energy utilities should not be inadvertently captured in the scope of 

financial legislation superfluous to proportional regulation of energy utility companies.   

5. Are there areas of EU financial services where the difference between forms of regulation 

(non-binding Code of Conduct or Recommendation to Member States vs legislative 

proposals) has affected your activities? 

6. How do you think the coherence of EU financial services legislation could be further 

improved? 

 Please comment in particular on the extent to which the following would help to improve the 

coherence of future EU financial services legislation (please give examples to support your 

answer where possible): 

a) a framework for legislative reviews or review clauses included in initial pieces of 

legislation which link to the reviews of other related legislation? 

b) a unified, legally binding code of financial services law? 

c) different arrangements within the EU institutions for the handling of legislative 

proposals (please specify)? 

d) other suggestions?  

As aforementioned, EAI supports the aim of the REMIT and financial regulations, believing however that 

REMIT covers off all objectives from the energy company perspective. While (b) above would be useful for the 

financial services sector, (a) is most relevant to the energy industry in the context of what has been discussed in 

the above answers, particularly answers 1 and 4. Correct application/ procedures for carrying out (a) above 

should result in the appropriate legislation applying to the appropriate possible risk-raising sectors. From the 

energy industry perspective, this should lead to a conclusion that REMIT sufficiently protects European markets 

from being exposed to financial risk posed by energy market participants.  

7. What practical steps could be taken to better ensure coherence between delegated acts and 

technical standards and the underlying "Level 1" text? 

EAI commends the level of consultation that has been applied to date. One area however where imminent 

consultation would be very beneficial is with regard to the EMIR/ REMIT reporting overlap - e.g. EMIR Trade 

Repositories’ capabilities and registration requirements should be publicly consulted on as it directly impacts the 

systems market participants will have to introduce for compliance. An opportunity to influence the decision on 

suitable systems can lead to lower compliance costs for market participants and incidental benefits for energy 

market risk-mitigation, liquidity and prices.  

Furthermore, early coordinated cross sector interaction would be beneficial (e.g. through a cross-sectoral 

committee) to review legislation and avoid duplication/ overlaps of objectives/ requirements. Robust impact 

assessments of the legislation to avoid unintended and unnecessary consequences of legislation before its 

implementation, is also highly recommendable. 

 



8. Which area or specific change would you identify as the highest priority for the 2014-2019 

mandate in terms of improving the coherence of EU legislation? 

Please see answers 1, 3 and 4. Overlap and coordination between EMIR and REMIT must be addressed 

imminently and MIFID II definitions (and its interaction with EMIR, CRD IV and MAD as discussed above) 

should not result in increased costs, reduced market entry signals and lower market liquidity which will occur if 

this issue is not addressed. 

9. Do you consider that the EU legislative process allows the active participation of all 

stakeholders in relation to financial services legislation?  What, if any, suggestions do you 

have for how stakeholder participation could be enhanced? 

Public consultation on all issues of direct and indirect effect on market participants (e.g. EMIR and REMIT 

reporting requirements and Trade Repository capabilities for both needs consultation) cannot be overstated. 

10. Do you consider that EU legislators give the same degree of consideration to all business 

models in the EU financial sector? Please explain your answer and state any suggestions you 

have for ensuring appropriate consideration of different business models in the development 

of EU financial services legislation.  

Please see answer 1 for more detail on this issue. In essence REMIT is believed to be sufficient protection for 

European markets against possible risks that might arise as a result of energy industry activities. EAI believes that 

if the issues discussed above in relation to EMIR/ REMIT overlap/ coordination and ensuring the definitions 

under MIFID II do not introduce unnecessary, disproportionate obligations or costs for energy utility companies 

as a result of the incidental impact such would have through the EMIR, CRD IV and MAD legislation then the 

energy industry’s major concerns stemming from the all-encompassing nature of these predominantly financial-

sector targeted legislations would be quelled. 

However, if a degree of consideration is not given to the very different nature of energy utility companies as 

compared to financial services companies, the energy market is at serious risk of reduced market liquidity and 

with fewer market players, lower risk hedging opportunities. Additional very likely consequences of not 

considering energy utilities differently from non-utilities for these regulations include  higher barriers to market 

entry; lower capital for investment in infrastructure and renewable and flexible assets which affects security of 

supply. While the aim of these financial regulations might be met, its impact on the energy industry (utilities) will 

prove repressive. Finally, as previously stated, EAI believe that REMIT adequately addresses the objectives of 

REMIT and the financial regulations from an energy utility perspective. Its implementation will ensure market 

transparency and protect against market abuses in the energy sector. However, the Internal Energy Market is 

being implemented in parallel and aims to provide for efficiencies in trading and investment across the European 

energy market. The application of the suite of financial regulations to the energy market could counteract these 

objectives by increasing barriers to entry in the energy market, reducing liquidity and absorbing necessary 

investment capital from the energy market.  

 

Note on answering the questions 

Please clarify in your answers whether your example relates to financial services legislation in force, or to 

proposals still under consideration. For example, if you refer to MiFID as an example, please specify whether 

your point relates to Directive 2004/39/EC ("MiFID 1") and accompanying implementing measures, or to the 

MiFID 2 negotiations based on Commission proposals COM (2011) 652 and 656. 

 


