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The European Parliament's Economic and Monetary Affairs Committee is launching a public consultation on 

ways to further enhance the coherence of EU financial services legislation. Given the transition to a single rule 

book in financial services across the EU and the EU legislator's willingness to have "all financial markets, 

products and actors covered by regulation" it is increasingly important to ensure that legislation fits together 

seamlessly. The consultation will feed into a programme of reflection to determine future priorities for the 

remainder of this mandate and to inform the priorities for the incoming Parliament in 2014.  All interested 

stakeholders, including academics and informed individuals, are invited to complete the Committee's 

questionnaire by 12 noon CET on Friday 14 June and send it by e-mail to: econ-

secretariat@europarl.europa.eu.  All responses to the questionnaire will be published, so please do not send 

any confidential material with your response. Please make sure you indicate the identity of the contributor.  

Anonymous contributions will not be taken into account. 

 

IDENTITY OF THE CONTRIBUTOR 

Individuals 

Name of respondent: Andrea Enria 

Position: Chairperson 

Contact details: Floor 18, Tower 42, 25 Old Broad Street, London EC2N 1HQ, United Kingdom 

Organisations 

Name of organisation: European Banking Authority 

Name of contact point for response: see above 

Contact details: see above 

Main activity of organisation: European Supervisory Authority 

Registration ID in the Transparency register (where applicable): 

 

QUESTIONS 

1. Are there specific areas of EU financial services legislation which contain overlapping 

requirements?  If so, please provide references to the relevant legislation and explain the nature 

of the overlap, who is affected and the impact. 

The European Banking Authority (EBA) was established by Regulation (EU) No 1093/2010 of the 

European Parliament and of the Council of 24 November 2010. As a European Supervisory Authority, 

the  EBA has broad competences, including preventing regulatory arbitrage, guaranteeing a level 

playing field, strengthening international supervisory coordination, promoting supervisory convergence, 

providing advice to the EU institutions in the areas of banking, payments and e-money regulation as 



well as on issues related to corporate governance, auditing, financial reporting and consumer protection 

and financial innovation. 

The EBA’s objectives and tasks related to consumer protection and financial innovation are most 

affected by the questions raised in your consultation; it is therefore this area only to which the responses 

below refer. Also, please note that the below is a response by EBA staff, not by the 27 national 

competent authorities that make up the EBA’s governing body (the Board of Supervisors). 

In the area of consumer protection and financial innovation, the three European Supervisory Authorities 

(ESAs) for the banking, insurance and securities sectors (the EBA, EIOPA, and ESMA respectively) 

have been given nearly identical mandates, in Article 9 of their respective founding regulations. This 

has given rise to numerous delineation issues between the ESAs. 

The establishment of the Joint Committee, and its SubCommittee on Consumer Protection (JC SC 

CPFI), has managed to bring about some convergence and consistency between the three ESAs. In 

addition, the EBA has found informal arrangements with the other ESAs on consumer protection and 

financial innovation initiatives, which foresee that: 

- The EBA will work on its own in relation to firms providing ‘pure’ banking products and 

services, such as mortgages, personal loans, current accounts, savings products, credit cards, e-

Money, payment services, etc. 

- The EBA will work in bilateral cooperation with either ESMA or EIOPA in relation to firms 

such as credit institutions (the EBA’s core constituency) intermediating investment or insurance 

products, as these fall into the core remits of ESMA & EIOPA respectively. The EBA has an 

interest in these cases because credit institutions might sell the products to existing banking 

customers that are ‘captive’ and/or whose trust may have been exploited; and because conduct 

failures when selling insurance or investment products may have a significant prudential impact 

on firms, for example in the form of compensation payouts and the provisions that firms need to 

make. Bilateral cooperation can take many forms and will differ between initiatives, depending 

on the issue, products, and legal mandates at hand. 

- The EBA will work in trilateral cooperation with the other two ESAs in relation to topics that 

cut across all three sectors, such as firms’ complaints handling or product oversight and 

governance procedures. Such initiatives are coordinated through the Joint Committee, with the 

goal of ensuring consistency between the three industry sectors. 

We deem these arrangements to be suitable for the EBA, and the other ESAs, to be able to deliver on 

the objectives given to it. 

2. Are there specific areas of EU financial services legislation in which activities/products/services 

which have an equivalent use or effect but a different form are regulated differently or not 

regulated at all?  If so, please provide references to the relevant legislation and explain the nature of 

the difference, who is affected and the impact. 

The EBA does not see any particular issue in the consumer protection and financial innovation area. 

While it is true that consumers of financial services may, for example, purchase either a savings account 

(which is regulated by the EBA); an investment product (which is regulated by ESMA); or a pension 

product (which is regulated by EIOPA) for the same purpose (to achieve a yield or return); the divergent 

regulatory responsibility reflects the different product characteristics and levels of risks to consumers, 

and hence type of regulatory requirements, associated with them.  

Further, there are inconsistencies in the speed and depth of consumer protection legislation between the 



banking, insurance and investment sectors, which often originate from different units in the 

Commission and can lead to the Union legislators taking divergent approaches. As a result, the same 

consumer may be afforded different degrees of protection depending on whether he buys a banking, 

insurance and investment product.  

3. Do you consider that the way EU financial services legislation has been transposed or implemented 

has given rise to overlaps or incoherence? If so, please explain the issue and where it has arisen, 

giving specific examples of EU financial services legislation where applicable. 

We have no comment. 

4. How has the sequence in which EU financial services legislation has been developed impacted your 

organisation? Please identify the relevant legislation and, where applicable, specific provisions and 

explain the nature of the impact. 

At the drafting stage of the EBA’s founding regulation, the EBA’s consumer protection mandate was 

added very late. This appears to have created an unhelpful lack of clarity of the legal mandate, 

particularly with regard to the sectoral Directives mentioned in Article 1(2) of the EBA regulation: 

Article 1(2) sets out the scope of the EBA’s legal mandate by listing the banking-related directives 

within the EBA’s mandate. However, the list is thin on consumer protection-related directives and 

those included are not brought fully within the EBA’s scope of action, which undermines the EBA’s 

ability to deliver on its consumer protection objectives and tasks, and possibly at the same speed as the 

legislation applicable to the insurance and investment sectors.  

Also, the EBA has been given the ostensibly strong mandate to temporarily restrict financial activities 

as per Art 9(5). However, in the absence of corresponding regulation, this power can de facto not be 

activated by the EBA. 

5. Are there areas of EU financial services where the difference between forms of regulation (non-

binding Code of Conduct or Recommendation to Member States vs legislative proposals) has 

affected your activities? 

The EBA’s powers in relation to breach of Union law investigations, settlement of disagreements 

(‘binding mediation’) and action in emergency situations are constrained where requirements are not 

contained in acts which are directly applicable to financial institutions. However, to date all banking 

legislation in the consumer sphere takes the form of directives. 

6. How do you think the coherence of EU financial services legislation could be further improved? 

 Please comment in particular on the extent to which the following would help to improve the 

coherence of future EU financial services legislation (please give examples to support your answer 

where possible): 

a) a framework for legislative reviews or review clauses included in initial pieces of 

legislation which link to the reviews of other related legislation? 

b) a unified, legally binding code of financial services law? 

c) different arrangements within the EU institutions for the handling of legislative proposals 

(please specify)? 

d) other suggestions?  

Possible measures in the area of consumer protection and financial innovation would be to  

- Bring about greater consistency in the speed and depth of consumer protection legislation across 



the three financial sectors of banking, insurance, and investments; 

- Identify the national competent authorities to which the EBA is mandated to address its legal 

instruments on consumer protection and financial innovation; by bringing consumer protection-

related directives fully within Article 1(2) of the EBA founding regulation and ensuring all 

competent authorities are referred to in Article 4(2).  

In addition to greater coordination between the three ESAs as described in question 1, the above could 

potentially be achieved by increasing coordination between the organisational units of the EU 

Commission that are drafting financial services regulation for the three sectors of banking; investments; 

and insurance respectively. 

7. What practical steps could be taken to better ensure coherence between delegated acts and technical 

standards and the underlying "Level 1" text? 

We have no comment. 

8. Which area or specific change would you identify as the highest priority for the 2014-2019 

mandate in terms of improving the coherence of EU legislation? 

We have no comment. 

9. Do you consider that the EU legislative process allows the active participation of all stakeholders in 

relation to financial services legislation?  What, if any, suggestions do you have for how 

stakeholder participation could be enhanced? 

We have no comment.  

10. Do you consider that EU legislators give the same degree of consideration to all business models in 

the EU financial sector? Please explain your answer and state any suggestions you have for 

ensuring appropriate consideration of different business models in the development of EU financial 

services legislation.  

We have no comment. 

 

Note on answering the questions 

Please clarify in your answers whether your example relates to financial services legislation in force, or to 

proposals still under consideration. For example, if you refer to MiFID as an example, please specify whether 

your point relates to Directive 2004/39/EC ("MiFID 1") and accompanying implementing measures, or to the 

MiFID 2 negotiations based on Commission proposals COM (2011) 652 and 656. 

 


