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The European Parliament's Economic and Monetary Affairs Committee is launching a public consultation on 

ways to further enhance the coherence of EU financial services legislation. Given the transition to a single rule 

book in financial services across the EU and the EU legislator's willingness to have "all financial markets, 

products and actors covered by regulation" it is increasingly important to ensure that legislation fits together 

seamlessly. The consultation will feed into a programme of reflection to determine future priorities for the 

remainder of this mandate and to inform the priorities for the incoming Parliament in 2014.  All interested 

stakeholders, including academics and informed individuals, are invited to complete the Committee's 

questionnaire by 12 noon CET on Friday 14 June and send it by e-mail to: econ-

secretariat@europarl.europa.eu.  All responses to the questionnaire will be published, so please do not send 

any confidential material with your response. Please make sure you indicate the identity of the contributor.  

Anonymous contributions will not be taken into account. 

 

IDENTITY OF THE CONTRIBUTOR 

Individuals 

Name of respondent: 

Position: 

Contact details: 

Organisations 

Name of organisation: ECSDA aisbl 

Name of contact point for response: Soraya Belghazi 

Contact details: +32 2 234 63 14 or info@ecsda.eu  

Main activity of organisation: European industry association representing Central Securities 

Depositories (CSDs)  

Registration ID in the Transparency register (where applicable): 92773882668-44 

 

QUESTIONS 

1. Are there specific areas of EU financial services legislation which contain overlapping 

requirements?  If so, please provide references to the relevant legislation and explain the nature of 

the overlap, who is affected and the impact. 

Central Securities Depositories (CSDs) can be part of trading and post-trading value chains.  In this 

regard, we are concerned that there should be as much consistency as possible in specific provisions at 

the trading (MiFID), clearing (EMIR) and settlement (CSDR) layers.  Examples of this issue include 

the facilitation of access to all levels of the value chain, and similar requirements for access by Third 
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Country firms.  Another case is that ECSDA has had to be vigilant to ensure that consistency in 

MiFID and the CSDR is given in relation to the treatment of certain CSD services, in particular 

safekeeping.  

In addition, some CSDs also hold banking licences (even though their banking services are extremely 

restricted) which means that they are subject to banking regulation, MIFID regulation and will be 

subject to the CSD Regulation.  We believe that it is important that infrastructures are treated and 

regulated as infrastructures and are not subject to potentially conflicting legislation which has been 

constructed for other entities. 

2. Are there specific areas of EU financial services legislation in which activities/products/services 

which have an equivalent use or effect but a different form are regulated differently or not 

regulated at all?  If so, please provide references to the relevant legislation and explain the nature of 

the difference, who is affected and the impact. 

 

3. Do you consider that the way EU financial services legislation has been transposed or implemented 

has given rise to overlaps or incoherence? If so, please explain the issue and where it has arisen, 

giving specific examples of EU financial services legislation where applicable. 

In principle, this is less likely to happen as the Commission has tended, in recent years, to legislate 

in the financial services field via Regulations rather than through Directives.  As Regulations have 

direct effect, we believe that there is less scope for misinterpretation and differentiated 

transposition, or through other means such as the use of exceptions and derogations. 

4. How has the sequence in which EU financial services legislation has been developed impacted your 

organisation? Please identify the relevant legislation and, where applicable, specific provisions and 

explain the nature of the impact. 

ECSDA believes that the adoption of the upcoming Commission proposal on Securities Law 

Legislation (SLL) should have preceded the adoption of the CSD regulation and the upcoming 

legislative proposal on the resolution and recovery of non-banks (including CSDs). Indeed, the 

SLL is expected to establish the legal foundation for securities transactions and account holding 

patterns across the EU, and its adoption prior to the CSDR would have avoided the risk of 

inconsistencies between some CSDR provisions (e.g. article 35 on segregated accounts, article 46 

on conflicts on law) and other pieces of EU legislation, given that the aspects covered under these 

provisions do not only concern CSDs but in fact apply to the whole securities holding chain. One 

could similarly advance that the finalisation of the review of MiFID (trading) should also have 

preceded the development of a proposal governing clearing (EMIR). 

5. Are there areas of EU financial services where the difference between forms of regulation (non-

binding Code of Conduct or Recommendation to Member States vs legislative proposals) has 

affected your activities? 

In November 2006, a Code of Conduct for trading, clearing and settlement infrastructures was 

adopted under the guidance of the European Commission. In order to ensure that all its 

provisions are enforced across the EU, the Commission decided in 2010 that many provisions of 

the Code should be incorporated into EU legislation, thus transforming these provisions into 

binding requirements. While ECSDA supports the principle of making some of the requirements 

binding, the process for incorporating the Code provisions into EU law gave rise to a number of 

inconsistencies. Distortions were primarily caused by the fact that these provisions were inserted 

into separate pieces of (sectoral) legislation, namely MiFID II, EMIR, and the upcoming CSD 

regulation. Although the CSD regulation and MiFID II have not yet been adopted in final form, it 



appears very likely that the binding provisions taken from the Code will apply differently to 

trading venues, CCPs and CSDs, although all three types of infrastructures had signed the Code 

and were subject to its requirements. In some cases, for example provisions on “vertical access” 

between infrastructures, a single legislative text with consistent provisions for all infrastructures 

would have been preferable to slightly different wording in different legislative texts (EMIR 

articles 7 and 8, MiFIR articles 28 and 29, MiFID II art.57, CSDR at.51).   

6. How do you think the coherence of EU financial services legislation could be further improved? 

 Please comment in particular on the extent to which the following would help to improve the 

coherence of future EU financial services legislation (please give examples to support your answer 

where possible): 

a) a framework for legislative reviews or review clauses included in initial pieces of 

legislation which link to the reviews of other related legislation? 

ECSDA believes that a review clause in level 1 financial services legislation can be a useful 

tool in some cases where more evidence is required before the law-makers can make an 

informed decision (e.g. when the impact of certain legislative or market developments 

cannot yet be assessed with certainty, and/or when there is doubt about the effect of a 

given measure on financial stability). However it is important to ensure that the review 

process is based on objective data and advice. For example, the European supervisory 

authorities (ESMA, EBA and EIOPA) will often be better placed than the Commission to 

anticipate the market impact of a given measure throughout the EU.  

b) a unified, legally binding code of financial services law? 

In general, we support the concept of a Single Rule Book in the area of financial services 

and note that with the increased use of Regulations in this area the legislator is indeed 

heading in this direction (EMIR, MiFIR, CSDR). We would however also like to stress the 

danger of overly unified requirements in the infrastructure world, in particular given the 

different characteristics of CSDs and CCPs. Legislation needs to ensure that some 

flexibility remains in terms of enabling different risk models to be maintained.   

c) different arrangements within the EU institutions for the handling of legislative proposals 

(please specify)? 

Please see our answer to (a) above.  We believe that the current legislative roles of the EU 

institutions are sufficiently well understood, so as not to require a greater degree of 

homogeneity. The main desirable improvement (see the answer to question 7 below) lies in 

tackling the process difficulties between Levels 1 and 2. 

d) other suggestions? 

Continued regular dialogue and information sharing between the EU institutions should 

be maintained. We particularly commend the way in which the ECB and various euro-

zone initiatives are transparently made “accountable” before the EP.   

 

7. What practical steps could be taken to better ensure coherence between delegated acts and technical 

standards and the underlying "Level 1" text? 

We are aware that a number of challenges have arisen, for differing reasons, in the final 

endorsement, by the Council and the EP of regulatory technical standards, e.g. those 

produced by ESMA and the Commission, in relation to the AIFMD, SSR and EMIR.  We 

understand that the Commission has accepted that the process followed was less than 

satisfactory, and is examining how this can be improved.  We suggest, as a minimum, this 



analysis needs to (i) address/re-iterate that Level 2 texts cannot exceed the meaning/content of 

the relevant Level 1 text; (ii) should remain closely aligned to the mandate given to the ESA 

etc.; and (iii) provide for a meaningful resolution dialogue between the EP, Council and 

Commission, so that the Level 2 texts enjoy the same democratic legitimacy as Level 1 texts. 

Finally, it must be ensured that there is adequate time for meaningful consultation with the 

market.     

8. Which area or specific change would you identify as the highest priority for the 2014-2019 

mandate in terms of improving the coherence of EU legislation? 

We suggest that the European legislators will, as a result of relevant clauses, have to review a 

considerable number of financial services proposals during this period.  We would strongly 

advise that the priorities should not be to produce more legislation, but the areas of (i) 

reviewing the impact of measures, including on market structure and the economic 

conjuncture; and (ii) ensuring that a cross-sectoral approach is adopted in this analysis, for 

instance (a) the combined effect of CRD IV and Solvency II, and (b) along the whole of the 

trading and post-trading value chain (MiFID, EMIR, CSDR and SLL).  The ESAs should be 

actively involved in this process in relation to their Regulatory Technical Standards. 

9. Do you consider that the EU legislative process allows the active participation of all stakeholders in 

relation to financial services legislation?  What, if any, suggestions do you have for how 

stakeholder participation could be enhanced? 

Yes. We believe that, overall, there is an acceptable consultation of stakeholder groups 

including the use of White and Green (consultative) papers, hearings (in the EP, Commission 

and by the ESAs), conferences, and other means, such as stakeholder and member state 

advisory groups.  One unsatisfactory aspect, however, remains the inability or unwillingness 

of the EU legislators to submit Impact Assessments to public scrutiny ahead of proposals 

being adopted.  This aspect should be revisited, and if necessary a change in the legal 

basis/framework undertaken.  We also regret that, in the post-trade space, a very broad 

market consultative mechanism via the CESAME groups has been sacrificed for a less 

frequent and more minimalist approach through the EPTG. 

10. Do you consider that EU legislators give the same degree of consideration to all business models in 

the EU financial sector? Please explain your answer and state any suggestions you have for 

ensuring appropriate consideration of different business models in the development of EU financial 

services legislation.  

Broadly speaking, yes.  But this is also dependent on the co-legislators understanding the 

particular sector, and this understanding can be distorted by skewed legislative aims or 

lobbying.  ECSDA believes, for instance, that in the development of the CSDR proposal, too 

much attention was paid to the role of the ICSDs, and investor CSDs more generally, and not 

enough to ensuring that all CSDs in Europe were being put on a common prudential 

supervisory framework. 

 

Note on answering the questions 

Please clarify in your answers whether your example relates to financial services legislation in force, or to 

proposals still under consideration. For example, if you refer to MiFID as an example, please specify whether 

your point relates to Directive 2004/39/EC ("MiFID 1") and accompanying implementing measures, or to the 

MiFID 2 negotiations based on Commission proposals COM (2011) 652 and 656. 

 


