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EUROPEAN PARLIAMENT

COMMITTEE ON ECONOMIC AND MONETARY AFFAIRS

- PUBLIC CONSULTATION -

Questionnaire for the public consultation on 
enhancing the coherence of EU financial services legislation

The European Parliament's Economic and Monetary Affairs Committee is launching a public consultation on 
ways to further enhance the coherence of EU financial services legislation. Given the transition to a single rule 
book in financial services across the EU and the EU legislator's willingness to have "all financial markets, prod-
ucts and actors covered by regulation" it is increasingly important to ensure that legislation fits together seamless-
ly. The consultation will feed into a programme of reflection to determine future priorities for the remainder of 
this mandate and to inform the priorities for the incoming Parliament in 2014.  All interested stakeholders, includ-
ing academics and informed individuals, are invited to complete the Committee's questionnaire by 12 noon CET 
on Friday 14 June and send it by e-mail to: econ-secretariat@europarl.europa.eu.  All responses to the ques-
tionnaire will be published, so please do not send any confidential material with your response. Please make sure 
you indicate the identity of the contributor.  Anonymous contributions will not be taken into account.

IDENTITY OF THE CONTRIBUTOR

Individuals

Name of respondent:

Position:

Contact details:

Organisations

Name of organisation: Die Deutsche Kreditwirtschaft / German Banking Industry Committee

Name of contact point for response: Michael Engelhard

Contact details: Tel.: +49 30 20225-5331 / Email: michael.engelhard@dsgv.de

Main activity of organisation: Banking

Registration ID in the Transparency register (where applicable): 52646912360-95

Questions

1. Are there specific areas of EU financial services legislation which contain overlapping require-

ments?  If so, please provide references to the relevant legislation and explain the nature of the 
overlap, who is affected and the impact.

- Prudent valuation

Banks have to carry out various valuations of their positions for various addressees. These valuations 

sometimes differ significantly from one another although they are ultimately based on the same data 
(normally IFRS or German GAAP valuations):
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 German GAAP valuations

 IFRS valuations
 Adjustments of valuations for prudential purposes concerning

o risk positions (e.g. under Article 100 CRR, prudent valuation as well as local requirements by 
the German banking supervisor (BaFin circular 13/2011)),

o capital definitions (deductions from regulatory capital) and
o the consideration of expected loss/value adjustments.

The EBA’s recent discussion paper on prudent valuation is a case in point. The paper contains proposals 

for applying valuation adjustments to fair value assets and liabilities in both the trading and banking 
book. These adjustments sometimes go beyond the value adjustments required for accounting purposes 

(one example is block trading). It is not clear why a “fair value” in accounting terms cannot be consid-
ered a “prudent value” for prudential purposes. If, in some cases, banking supervisors have a legitimate 

interest in requiring valuation adjustments beyond those calculated for accounting purposes (e.g. for con-
sidering the impact of limited market liquidity on concentrated positions), the Basel Committee’s Ac-

counting Task Force should seek corresponding adjustments to the relevant IASB and FASB require-
ments. We consider it a serious mistake to decouple prudential and accounting valuations. A develop-

ment of this kind has far-reaching adverse internal implications for banks. It risks, for example, estab-
lishing a further cycle of monitoring and control of considerably greater complexity which, moreover, 

could possibly not be implemented consistently. An unsound mathematical/statistical approach to calcu-
lating and reviewing prudent valuation would result in a further unnecessary increase in complexity.

- Leverage ratio

Another example of interplay which has not been properly thought through lies in the leverage ratio and
the liquidity coverage ratio (LCR) requirements. The LCR requires banks to hold a substantial amount 

of liquid assets, but qualifying financial instruments have not been excluded from the calculation of the 
leverage ratio.

- MiFID

There are overlaps between ESMA’s “Guidelines on remuneration policies and practices (MiFID)” and 
its “Guidelines on certain aspects of the MiFID compliance function requirement” (ESMA 2012/388). 

The compliance guidelines, which were published first, deal extensively with the responsibilities of the 
compliance function. The subsequently issued remuneration guidelines also address the compliance 

function’s responsibilities. The relationship between these two sets of guidelines has never been clari-
fied. It is therefore unclear whether the remuneration guidelines are intended to confirm, flesh out or 

extend the compliance guidelines. This enhances the risk of overlapping requirements and incoherence. 
It would be desirable to have all the requirements governing the compliance function in a single docu-

ment.

- Guidelines on remuneration policies and practices 

According to the CEBS/EBA-guidelines, only members of the management body and so-called risk 

takers are subject to the rules on remuneration. The Draft Guidelines on sound remuneration policies 
under the AIFMD (ESMA 2012/406), published for consultation by ESMA, seem to address a wider 

personal scope of application, on the other hand. 
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- CSDR / SSR

Negotiations are still underway in the EU institutions on the proposal for a Regulation on Central Secu-
rities Depositories (CSDR). As things stand, there is a danger of an overlap arising between the CSDR 

and the Short Selling Regulation (SSR) in the areas of settlement discipline and buy-in procedures. A 
situation where inconsistent requirements apply to the same activities should be avoided. There is also a 

risk of inconsistency between the approaches adopted by the future CSDR and the Settlement Finality 
Directive. In addition, it is unclear how the scope of the future MiFID II as regards registration, approv-

al and supervision of CSDs will interact with that of the CSDR.

- SLL

Care should also be taken to ensure coherence between the planned Securities Law Legislation and oth-

er areas of law, especially the future CSDR and the existing Financial Collateral Directive.

- Mortgage credit directive proposal and the EBA "Good Practices"

We expect to see overlaps between the proposed mortgage credit directive, which is soon to be ratified, 

and the published "Good Practices for responsible mortgage lending (EBA-Op-2013-02)" and the 
"Good Practices for the treatment of borrowers in mortgage payment difficulties (EBA-Op-2013-03)“ . 

As far as we know, the EBA's "Good Practices" will contain proposals for lending processes and 
measures for banks in the case of default of payment. These issues are already addressed in detail in the 

proposed mortgage credit directive, so that we doubt whether EBA's "Best Practices" will provide any 
added value.

- Packaged Retail Investment Products (PRIPs)

Even though negotiations on the ordinance regarding Packaged Retail Investment Products (PRIPS) and 
the related introduction of a Key Information Document (KID) are still underway, parts of the draft 

compromise texts of the Council and the Parliament are not coherent. In particular, ECON, the lead 
committee, wants to introduce checking processes for KIDs even though MiFID II already contains such 

processes. Moreover, sanction measures are to be introduced which have also not been reconciled with 
the review of the MiFID. 

It would also be necessary to clearly outline the position of the KID in relation to prospectus regulation, 
especially in order to group a securities prospectus. This is the only way to avoid the excessive flood of 

information that would result from constant repetition.

- Banking Union

One very striking example affects parts of the Banking Union. Even experts are now rarely able to ig-

nore the overlaps that exist between the Crisis Management Directive proposals (proposal for a directive 
establishing a framework for the recovery and resolution of credit institutions and investment firms)

and the Directive on deposit guarantee schemes, especially when deposit guarantee schemes are includ-
ed in resolution funding of the Crisis Management Directive. This leads to considerable difficulties, not 

just for the deposit guarantee schemes, but also for the banks that finance them. The situation is aggra-
vated even further by the fact that even though neither the Crisis Management nor the Deposit Guaran-

tee Scheme directives have been finalised, the Commission is planning to table another proposal for a 
common resolution mechanism which is likely to lead to even more overlaps with the aforementioned 

directive proposals. 
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- OTC derivatives

Furthermore, with regard to the reporting of (OTC) derivatives overlaps exist that are almost impossible 
to understand. In addition to the reporting of all derivative contracts to trade repositories, as required by 

EMIR, derivatives must also be reported on the basis of the MiFID. The content of the reports, however, 
are not completely identical. This means that banks must submit double reports which results in unrea-

sonable effort and expense. Even though this problem is to be addressed during the course of reviewing 
the MiFID/MiFIR, it does not explain why two different reports have to be submitted in the meantime.

2. Are there specific areas of EU financial services legislation in which activities / products / services 

which have an equivalent use or effect but a different form are regulated differently or not regulated 
at all?  If so, please provide references to the relevant legislation and explain the nature of the differ-

ence, who is affected and the impact.

Examples of regulation which duplicates capital charges on the same risk:

- Credit-spread risk in the trading book under the internal models-based approach

Banks are required to cover so-called event risk in traditional VaR when modelling specific interest-rate 

risk. At issue here is rating migration risk and default risk. But capital already has to be set aside to cov-
er these risks under the requirements for incremental risk charge modelling.

- Standard VaR and stress VaR

The current requirements of the CRR (applicable since the CRD III came into force) result in capital 
having to be set aside to cover risk situations that cannot occur simultaneously: market risk in normal 

market phases and market risk in a stressed market.

- Capital deductions, risk weighting and buffer requirements for valuation risk.

Banking supervisors wish to combat valuation uncertainties and possible losses in the value of banking 

book positions, particularly those resulting from fair value accounting. Valuations which have already 
been calculated conservatively in accordance with accounting standards and verified by auditors are 

then subject to the following prudential treatment:

a) they are reviewed in the risk-weighting process and assigned a capital requirement,
b) in parallel, fluctuation risk is considered and addressed by increased capital requirements to meet the 

capital conservation buffer,
c) in addition, prudential filters are applied to filter out positive fluctuations in the value of assets from 

eligible regulatory capital. 

- ESMA guidelines

When ESMA guidelines are implemented in member states, there are sometimes significant differ-

ences in the way national supervisors deal with the guidelines.

We emphatically reject literal transposition of the European requirements. A regulation must become 
part of national supervisory law and national regulation schemes. 
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The ESMA guidelines also contain regulatory examples which correspond to the Anglo-Saxon legal 

system but not to the legal system of continental Europe which is based on a positivistic approach. 

Another critical aspect which must be taken into account is that the ESMA guidelines go beyond Level 
1 measures even though the purpose of guidelines is to establish consistent supervisory practices and to 

ensure common and consistent application of Union law (Art. 16(1) of Regulation (EU) No. 
1095/2010). One example here is the use of the term "relevant persons" in the "ESMA Guidelines on 

remuneration policies and practices (MiFID) (ESMA/2013/606)". According to Art. 2 (3) (c) of the Mi-
FID Implementing Directive, this term covers any employee "who is involved in the provision by the 

firm of investment services and activities“. Under II. marginal reference 5 of the Guidelines, it also co-
vers "other staff indirectly involved in the provision of investment services". In our view, ESMA has 

extended here the scope of the legal basis which is determined by the MiFID as a Level 1 measure. In 
future, there should be appropriate checks to ensure that guidelines, which are designed to ensure the 

uniform application of a regulation, do not overstep the scope of the regulation itself.

3. Do you consider that the way EU financial services legislation has been transposed or implemented 
has given rise to overlaps or incoherence? If so, please explain the issue and where it has arisen, 

giving specific examples of EU financial services legislation where applicable.

Different national implementation of directives

The manner in which EU financial services legislation is being implemented is leading to overlaps and 
incoherence. This is particularly virulent, for instance, where interpretation of the requirements of regu-

lations and directives is concerned and of the supporting, regulatory and implementing technical stand-
ards. This was clearly evident in the EMIR legislation. In addition to contradictions in the Level 1 and 

Level 2 texts, the Commission made interpretations as part of FAQs which did not always match in de-
tail the ESMA interpretations of the FAQs of the Level 2 texts. Another problem in this context is the 

fact that the national regulator is no longer responsible for interpreting the texts and that the ESMA, for 
instance, can no longer interpret the EMIR regulation and occasionally refers to the Commission. This 

shows that the current system is particularly susceptible to incoherence.

- Consistency of risk-weighted assets

Considerable incoherence is caused by differences in the conditions set by national supervisors for the 

approval of internal models used, for instance, in the internal ratings-based (IRB) approach or internal 
models-based approach (IMA). This view is backed up by the findings of the Basel Committee on 

Banking Supervision’s January 2013 study on the consistency of risk weights for trading book assets:

a) In banks using the IMA, there are significant national differences in the multipliers and capital add-
ons set by supervisors for converting VaR model results into capital requirements. These differences 

lead to widely diverging capital requirements even if all other conditions are the same.

b) For banks using the IRB approach, national supervisors have significant leeway when it comes to 
deciding the extent to which relevant loan portfolios have to be handled using the approach (so-

called coverage ratio). While Germany applies a rigid, excessively high coverage ratio of 92%, other 
member states are much more flexible, allowing for a more favourable cost-benefit analysis of a po-

tential IRB roll-out. International harmonisation would be desirable in this area.
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- Pillar II implementation

There are still substantial variations across jurisdictions in the national implementation of requirements 
to determine economic capital under Pillar II. The question, however, is whether standardisation would 

make sense at all for the second pillar considering Europe's heterogeneous banking structure.
The easiest to conceive approach would be basic principles to be implemented on national level like 

those that have already been drawn up to a large extent with the EBA Guidelines.

- Short Selling Regulation

On 1 November 2012 the Short Selling Regulation entered into force in Europe. Although EU regula-

tions are directly applicable in member states, some countries (e.g. Spain) have retained some national 
rules. This has resulted in inconstant regulation across the EU, which causes problems for international-

ly active banks.

- Guidelines on Internal Governance (EBA GL44)

In practice, the guidelines on compliance lead to a host of inconsistencies with the requirements of secu-

rities supervision and money laundering legislation, for instance, to difficulties in conjunction with de-
marcation and jurisdiction.

- Guidelines on certain aspects of the MiFID compliance function requirement (ESMA 

2012/388)

These guidelines once more made changes in the existing German legislation regarding the compliance 

function necessary, thereby forcing their addressees to adapt to new regulation once again. This will 
lead to considerable effort on the side of market participants, which may not be manageable in the short 

time provided, especially where technical implementation is necessary. 

At the same time, the guidelines do not sufficiently consider existing national law. For example, accord-
ing to the guidelines the compliance officer has the right to attend meetings of senior management or the 

supervisory function. This conflicts German Corporate Law as sec. 109 para. 1 of the German Public 
Companies Act (Aktiengesetz) admits only members of the senior management or the supervisory board 

to meetings of the supervisory board. Experts and respondents can only be consulted for specific issues 
on a case by case basis. Another example is the independence from the senior management for the com-

pliance function contained in the guidelines. This is incompatible with the rules set by sec. 25a para. 1
sentence 2 of the German Banking Act, according to which the senior management is responsible for 

proper general organisational requirements of the banks.

We also refer to our comments concerning question no. 2 (“ESMA-Guidelines”).

- Guidelines on certain aspects of the MiFID suitability requirements (ESMA 2012/387)

Please refer to our comments concerning question no. 2 (“ESMA-Guidelines”).
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- Guidelines on systems and controls in an automated trading environment for trading plat-

forms, investment firms and competent authorities (ESMA/2012/122)

These Guidelines were drafted to specify MiFID I (2004/39/EC), while crucial parts of the guidelines 

are now being discussed in connection with MiFID II (proposal COM(2011) 652, 656) with the foresee-
able consequence of a need for amendments in the near future. This will lead to considerable effort on 

the side of market participants, which may not be manageable in the short time provided, especially 
where technical implementation is necessary.

These guidelines also do not sufficiently consider national legislation. The German High-Frequency 

Trading Act (Hochfrequenzhandelsgesetz) had already been adopted when the guidelines were pub-
lished for consultation. A number of items are not regulated consistently in German and in EU law (e.g. 

definition of algorithmic trading; risk management; monitoring requirements).

- Proposal for Council Directive implementing enhanced cooperation in the area of financial 
transaction tax (COM (2013) 71 final)

The introduction of a Financial Transaction Tax (FTT) as such would negatively effect the European 
financial market. Especially, it would obstruct necessary liquidity management. Besides, the proposed 

directive contains a number of inconsistencies in comparison with other European legislation. The ob-
jectives pursued by the tax conflict with a number of key rules introduced in the wake of the crisis. The 

most virulent inconsistencies concern repo markets, bond markets and market makers. 

The negative impact that the FTT would certainly have on liquidity contradicts the Basel III / CRR / 
CRD IV (COM(2011) 453 final) efforts to increase the liquidity resources of European banks and make 

them more resilient to financial turmoil. CRD IV requires banks to hold liquidity buffers of highly liq-
uid assets for use in times of crisis. And the regulatory requirement for greater collateralisation of deriv-

ative transactions, for example, demands that liquid securities (or cash) be held as security. By contrast, 
a FTT would undermine this liquidity, especially in the repo and bond markets. Yet the CRD IV explic-

itly cites active repo markets as a key criterion for liquidity. In addition a FTT will have a direct and ad-
verse impact on liquidity and pricing in the European bond markets. It will significantly increase the 

costs of financial transactions and, consequently, dry up the secondary markets especially of bonds with 
low yields and short duration. Moreover, in its Green Paper on long-term financing of the European 

economy published on 25 March 2013, the European Commission expressed particularly its concerns 
about the fact that the intermediation process, by which the supply of funding is channelled towards in-

vestment, is also under pressure. A significantly increase of the funding costs for banks (because of a 
FTT), would further impede the lending capacity of European banks.

The so-called primary market as well as the secondary market is in general being exempted from finan-

cial market regulation if its rules obstruct the markets’ liquidity. Market makers play a crucial role in the 
liquidity of the secondary market. Therefore, they, too, are generally exempted from regulation conflict-

ing with this function (e.g. Art. 17 and recital 26 of the Short Selling Regulation, COM(2011) 453 final 
or recital 18 of the Market Abuse Directive, 2003/6/EC)). The proposed directive however does not of-

fer such exception, thereby endangering the efficiency of the secondary market provided by market 
makers.
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4. How has the sequence in which EU financial services legislation has been developed impacted 

your organisation? Please identify the relevant legislation and, where applicable, specific provi-
sions and explain the nature of the impact.

As a consequence of, among other things, the financial crisis, banks are facing an unprecedented 

wave of new regulation. All measures may well be justified individually. But, taken as a whole, 
they are no longer manageable. The (over-)diversity and plethora of requirements affecting banks 

and the degree of mutual interdependence between these requirements have produced “complexi-
ty”. Complexity in this sense is characterised by a decision-making situation that cannot be struc-

tured (it is not possible to keep track of the large number of interdependencies). 

Hence, the adequacy of decisions against the customary internal bank objectives cannot be 

checked. It may also be the case that in a complex regulatory environment a decision supports in-
dividual objectives pursued by a bank, whilst it is at the same time an obstacle to achieving other 

objectives (conflicts of objectives, dilemmas). The new regulatory environment has in the mean-
time become so complex for regulators too that cumulative effects and interdependencies can no 

longer be fully comprehended. 

Furthermore, the extent and the extraordinary rate of EU financial services legislation (e.g. CRR/CRD 
IV, SSM, SRM, Crisis Management Directive, Deposit Guarantee, EMIR, money laundering, including 

escalating delegated ordinances and implementing ordinances, along with a host of special national re-
quirements) are making it difficult, especially for smaller banks, to handle and implement the require-

ments which, for their part, could lead to a "regulatory risk". This means that the tried-and-tested, lower-
risk business models of the past are being punished because the principle of proportionality is not suffi-

ciently considered in the application of rules. This, however, undermines the conclusions that were 
drawn from the financial crisis.

- Amending Directive on the Prospectus Directive

On 31 December 2010, the EU Directive amending the Prospectus Directive (2010/73/EU) came into 
force. This Amending Directive was to be transposed into national Member State law by 1 July 2012 

and was the first EU directive to contain a number of legal bases authorising Level 2 measures by the 
European Securities and Markets Authority (ESMA). The Amending Directive was to be supplemented 

and further defined by delegated acts prepared by ESMA. Publication of these delegated acts (delegated 
Regulation (EU) No 486/2012 of 30 March 2012 and delegated Regulation (EU) No 862/2012 of 4 June 

2012) so shortly before 1 July 2012 left banks very little time to implement the new prospectus law.

- Short Selling

This was also the case with regard to short selling. The new national rules of March 2012 were super-

seded around seven months later (on 1 November 2012, to be exact) by European legislation. 

The interaction between Level 1 and Level 2 measures should also be mentioned in this context.  In the 
area of short selling, it is for example noticeable how Level 2 (ESMA guidelines on market maker ex-
emptions) goes beyond the definition of market making established by the wording of the regulation at 
Level 1 and thus considerably restricts the scope of market making. This bears the risk to foil political 
decisions taken on Level 1. The complexity of the legislative process conflicts the level of transpar-
ency which is necessary for market participants, regulators and legislators.
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5. Are there areas of EU financial services where the difference between forms of regulation (non-

binding Code of Conduct or Recommendation to Member States vs legislative proposals) has af-
fected your activities?

One example of successful self-regulation is the FSB’s EDTF initiative. The Enhanced Disclosure Tax 

Force (EDTF) was set up by the Financial Stability Board (ESB) in May 2012 as a private-sector initia-
tive with the aim of drafting proposals on how to improve the quality, comparability and transparency 

of disclosure of risk information. The EDTF was made up of, inter alia, high-ranking representatives of 
international banks, associations, audit firms and investor groups. 

The report published by the EDTF in autumn 2012 is welcomed by the FSB, among others, as a major 

step towards enhancing the quality of risk disclosure. This example shows that – for certain areas at any 
rate – self-regulation by the industry may be an effective alternative to legislation.

We are also concerned about the fact, that the number of proposals for regulation in which the form of 

an EU regulation is chosen, increases. One example which we would like to provide is the proposal for 
a Regulation on insider dealing and market manipulation (market abuse) (COM (2011) 651 final). We 

welcome the initiative by the European Commission to update the European rules on insider dealing and 
market manipulation in order to update them to changing market conditions and to ensure gradual har-

monisation of the framework on market abuse. It must be possible to effectively prevent market abuse
throughout Europe. However, now that the circumstances for the acts to be sanctioned - both under 

criminal law and administrative law - are to be governed directly by applicable European law, this leads 
to various fundamental legal problems, especially due to the lack of precise wording and the use of in-

definite legal terms. The legal uncertainty caused by sanction provisions affects the general constitu-
tional principle of legal certainty (nulla poena sine lege certa – e.g. Art. 103(2) of Basic Constitutional 

Law for the Federal Republic of Germany, Art. 7 ECHR). In keeping with this principle, a provision 
must clearly define to the person subject to such provision the cases where penalties may be applied. In 

Germany, the principle of legal certainty is also applicable in the law of regulatory offences. We would 
also like to point out that when the Commission in its proposal for a directive on criminal sanctions for 

insider transactions and market manipulation (COM (2011) 654 final) referred to Art. 83 (2) TFEU, the 
German Bundesrat issued a subsidiarity complaint in response to this on 16 December 2011 pursuant to 

Art. 12 lit. b TEU (BR printed matter 646/11). 

Another difficulty arises from the fact that ESMA also fails to give sufficient consideration to differ-
ent approaches to regulation and interpretation in the Member States, for instance, in the "ESMA 

Guidelines on remuneration policies and practices (MiFID) (ESMA/2013/606)" in as far as they contain 
examples of "good practices" and "poor practices". In this case, a specific example is described and ac-

cordingly deemed either as good or poor practice. This regulatory method appears to be based on Com-
mon Law principles, where case law rather than abstract legislation is decisive in the application of law. 

In this context, the specific facts are checked to see if they are comparable with a case that has already 
been decided. In continental Europe, however, it is common practice to subsume specific facts of a case 

under an abstract legal provision.Hence, also the competent supervisory authorities publish abstract in-
terpretation guidelines that are notbased on individual cases. Examples of good and poor practices con-

tradict the approach to regulation and interpretation practised in continental Europe and fall short. It is 
also often the case that the examples only take account of single aspects which are relevant. 



10

In the case of the "ESMA Guidelines on remuneration policies and practices (MiFID) (ES-

MA/2013/606)", for instance, the following questions: 

- to what extent is it possible for remuneration to result in a conflict of interest and, if so,
- whether sufficient organisational measures have been taken to protect the interests of the customer,

require a case-by-case assessment under due consideration of all aspects. Furthermore, such a compre-

hensive assessment on a case-by-case basis is necessary with respect of the principle of proportionality 
laid down in Art. 22 of the MiFID Implementation Directive. All in all, the use of examples hence leads 

to considerable difficulties in the application of law. This probably applies not only to Germany but also 
to continental Europe as a whole.

6. How do you think the coherence of EU financial services legislation could be further improved?

Please comment in particular on the extent to which the following would help to improve the co-
herence of future EU financial services legislation (please give examples to support your answer 

where possible):

a) a framework for legislative reviews or review clauses included in initial pieces of legislation 
which link to the reviews of other related legislation?

We regard regular reviews of regulation as appropriate and something that could be developed further. 
More time should be allowed for reviews, however. Reviewing legislation after just twelve months does 

not make sense. As the review and report-drafting process alone takes at least six months, the banks and 
supervisors affected have no more than six months after regulation comes into force to gather experi-

ence with it. Evaluations should therefore not have to be presented until at least three years after regula-
tion comes into force. 

b) a unified, legally binding code of financial services law?

This does not make sense until company law, insolvency law, tax law, etc. have been harmonised. An 
isolated examination of financial services regulation is not possible.

c) different arrangements within the EU institutions for the handling of legislative proposals (please 

specify)?

-----------

d) other suggestions? 

Improvement of the regulatory standard-setting process: 

- Rule-makers should, at an early stage, examine interdependencies with and effects on other areas of 

regulation and consult with the relevant standard-setters for these areas.
- All those affected should be consulted early and adequately. In any case, the stake holders or in-

stitutions themselves should have a very important role in a review process so that incoherence 
and mistakes can be avoided. This could also be anchored in a review framework.
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7. What practical steps could be taken to better ensure coherence between delegated acts and technical 
standards and the underlying "Level 1" text?

Creating and sustaining coherence between Level 1 und Level 2 measures is principally the job of the 

Level 2 legislator. Where delegated acts and technical standards are involved, this is the European 
Commission. The Commission is responsible for issuing Level 2 measures. In many cases, it is support-

ed in practice by ESMA (development of draft technical standards or provision of technical advice). The 
power to issue Level 2 measures is, however, explicitly conferred solely on the Commission (cf. Arti-

cles 290, 291 TFEU). The Commission is therefore also primarily responsible for ensuring that Level 1 
and Level 2 measures fit together. The Council and Parliament have the right to raise objections to dele-

gated acts and regulatory technical standards; they should make use of this right where necessary. 

In order to achieve better coherence between Level 1 texts and the supporting regulatory and imple-
menting technical standards, it is also necessary not to implement consultations by ESA even before the 

Parliament or Council have found the position which they wish to take in the trialogue procedure. This 
is particularly highlighted by the work of the EBA in conjunction with the Crisis Management Di-

rective. It may happen that the results of such consultations on "moving targets" cannot be sufficiently 
corrected at a later point in time, and will hence lead to incoherence.

As things stand at present, there is, however, the impression of a lack of consistency between the vari-

ous regulatory levels.

8. Which area or specific change would you identify as the highest priority for the 2014-2019 man-
date in terms of improving the coherence of EU legislation?

- Generally: Evaluation of interdependencies between different new regulation of the past few years 

(CRD IV, RRD, SSM, ….).
- Specifically: Pillar III, balance-sheet disclosure, FINREP.

- Basel II.5 should be replaced as soon as possible by a new consistent approach that will – hopefully 
– be developed under the Trading Book Review process.

With the exception of the shadow banking sector, regulation should now really be put on hold. First of 

all, the proposals already completed and those which will be completed by 2014 (ranging from CCR to 
EMIR and SSM, SRM, Crisis Management, Deposit Guarantee) should be implemented and their inter-

action analysed. Instead of achieving greater stability on finance markets, continuous amendment of le-
gal requirements and structures would only lead to growing uncertainty.

9. Do you consider that the EU legislative process allows the active participation of all stakeholders in 
relation to financial services legislation? What, if any, suggestions do you have for how stakehold-

er participation could be enhanced?

Those affected by the regulation should be involved as early as possible in the drafting process (expert 
hearings, expert groups). EBA consultative documents, for example, should not be drafted from a purely 

theoretical point of view in order to ensure that the rules are practical and can be implemented accord-
ingly by the addressees.
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10. Do you consider that EU legislators give the same degree of consideration to all business models in 

the EU financial sector? Please explain your answer and state any suggestions you have for ensur-
ing appropriate consideration of different business models in the development of EU financial ser-

vices legislation. 

In our view, EU financial services legislation has up to now not given sufficient consideration to the dif-
ferent business models. The requirements should at least give greater consideration to the principles of 

proportionality than before.

Note on answering the questions

Please clarify in your answers whether your example relates to financial services legislation in force, or to pro-
posals still under consideration. For example, if you refer to MiFID as an example, please specify whether your 
point relates to Directive 2004/39/EC ("MiFID 1") and accompanying implementing measures, or to the MiFID 2 
negotiations based on Commission proposals COM (2011) 652 and 656.


