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EUROPEAN PARLIAMENT 

COMMITTEE ON ECONOMIC AND MONETARY AFFAIRS 

- PUBLIC CONSULTATION - 
 

Questionnaire for the public consultation on  
enhancing the coherence of EU financial services legislation 

 
The European Parliament's Economic and Monetary Affairs Committee is launching a public consultation on 
ways to further enhance the coherence of EU financial services legislation. Given the transition to a single rule 
book in financial services across the EU and the EU legislator's willingness to have "all financial markets, 
products and actors covered by regulation" it is increasingly important to ensure that legislation fits together 
seamlessly. The consultation will feed into a programme of reflection to determine future priorities for the 
remainder of this mandate and to inform the priorities for the incoming Parliament in 2014.  All interested 
stakeholders, including academics and informed individuals, are invited to complete the Committee's 
questionnaire by 12 noon CET on Friday 14 June and send it by e-mail to: econ-
secretariat@europarl.europa.eu.  All responses to the questionnaire will be published, so please do not send 
any confidential material with your response. Please make sure you indicate the identity of the contributor.  
Anonymous contributions will not be taken into account. 

 
 THE CONTRIBUTOR 

Individuals  

Name of respondent: 

Position: 

Contact details: 

Organisations 

Name of organisation: German Insurance Association (GDV) 

Name of contact point for response: Mr Christoph Hartl, European Office 

Contact details: 51, rue Montoyer, B-1000 Brussels; c.hartl@gdv.de, phone +32-2-285 07 33 

Main activity of organisation: Insurance Association 
 
The Berlin-based German Insurance Association (GDV) is the umbrella organisation for private 
insurers in Germany. Its 471 member companies, with about 216.000 employees and trainees, offer 
comprehensive coverage and provisions to private households, trade, industry and public institutions, 
through about 458 million insurance contracts. As a risk taker and major investor (with an investment 
portfolio of about 1.350 billion EUR), the insurance industry has outstanding significance in 
connection with investments, growth and employment in our economy. 

Registration ID in the Transparency register (where applicable): 6437280268-55 
 

QUESTIONS 

 
1. Are there specific areas of EU financial services legislation which contain overlapping 

requirements?  If so, please provide references to the relevant legislation and explain the nature 
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of the overlap, who is affected and the impact. 
 
The German Insurance Association welcomes this opportunity to contribute to the identification and 
removal of overlapping and incoherent requirements in the field of financial legislation.  
 

Overlapping requirements create redundancy, legal uncertainty and an unnecessary burden for the 
industry. Overlapping and incoherent requirements are especially problematic where legislation is 
targeted at several kinds of financial undertakings, e.g. banks, investments funds and other financial 
institutions such as insurers, at the same time. Also, inconsistencies among cross-sectorial regulations 
that are not targeted at financial players can have tremendous effects on the financial industry.  
 
The German Insurance Association has identified the most important areas and concrete pieces of 
legislation which contain overlapping and incoherent requirements that affect insurance companies 
(please note that, in order to increase readability, mentioned legislation or proposed legislation is 
specified in the text at first mentioning only. A full list of references can be found at the very bottom of 
the document): 
 
 Statistical data reporting requirements: ECB statistics in relation to existing supervisory 

requirements  
 Capital and reporting requirements: Solvency II in relation to EMIR 
 Supervision: Financial Conglomerates Directive (FICOD) in relation to Solvency II 
 Pre-contractual information obligations: IMD2 in relation to MiFID2, PRIPs, Solvency II and 

the Distance Marketing Directive 
 PRIPs 

 Information requirements for products: PRIPs in relation to Solvency II 
 Information requirements for occupational pensions: PRIPs in relation to IORP 
 Liability: PRIPs in relation to Rome I/II 

 Alternative dispute resolution: IMD2 and PRIPs in relation to ADR/ODR 
 Processing of health data: Data protection and Solvency II 
 CSR and Corporate Governance reporting requirements: Proposed Directive on disclosure of 

non-financial and diversity information a.o. 
 Tying: Directive on credit agreements relating to residential property, MiFID2, IMD2 and the 

proposed Directive on the transparency and comparability of payment account fees 
 Supplementary pensions: Financial Transaction Tax and the White Paper on Pensions 
 
 ECB statistics in relation to existing supervisory reporting  
 
The issue of reporting requirements bears a big potential for redundancy. The example of the plans of 
the European Central Bank (ECB) to establish insurance statistics is such an example and must not be 
ignored by the legislator.  
 
The respective ECB regulation for the establishment of statistics on insurance corporations is expected 
for 2014 and shall at first cover solo balance sheet requirements for solo undertakings. In a medium 
term, it might be extended to covering reporting for insurance groups and elements of profit and loss 
information. The ECB statistics will build on data collected according to the future reporting 
requirements under the revised Directive on the taking-up and pursuit of the business of Insurance and 
Reinsurance (“Solvency II”, 2009/138/EC). 
 
The German Insurance Association acknowledges the ECB’s need for data on the European insurance 
market for flow of fund statistics and monetary analysis as well as for macro-prudential supervision. 
Nevertheless, from the German insurers’ point of view, the collection of data should be conducted by 
using the same single reporting channel through which national competent authorities and other users of 
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insurance data (e.g. EIOPA, national central banks and supervisory authorities) share information. This 
provides best for a minimum of data redundancy and unnecessary additional burden. The status quo has 
proven to be efficient. Thus, in case of the German insurance market, the national supervisory authority 
should remain the primary recipient of insurance data reporting. This data should then be forwarded to 
the ECB and other users. Double reporting of the same information to various parties should be avoided. 
  
While recognizing the ECB as an independent institution, the EU legislators should be aware of this 
kind of critical developments.  
 
 Solvency II and EMIR 
 
Solvency II and the Regulation on OTC derivatives, central counterparties and trade repositories 
(“EMIR”, (EU) 648/2012) both contain requirements as regards capital and reporting requirements. 
 
As regards capital requirements:  
 
According to Article 11 para. 4 EMIR, “financial counterparties shall hold an appropriate proportionate 
amount of capital to manage the risk not covered by appropriate exchange of collateral.” This regulation 
doubles provisions already planned for Solvency II. Article 101 para. 4 of the Solvency II Directive 
rules that undertakings shall take into account operational and counterpart default risk when calculating 
the solvency capital requirement.  
 
Therefore, it would represent double regulation if insurance undertakings regulated according to 
Solvency II additionally had to adhere to capital requirements according to EMIR. All insurance 
companies in Europe that enter into derivative contracts would be affected. 
 
As regards reporting requirements:  
 
Article 9 EMIR (in connection with implementing technical standard No. 1247/2012 and regulatory 
technical standard No. 148/2013) requires an all-over reporting of all derivative contracts on a 
transaction level. Any life-cycle event and any change of the daily evaluation will need to be reported to 
a trade repository. According to the European Insurance and Occupational Pensions Authority’s 
(EIOPA) final report on the proposal for the reporting and disclosure requirements of 9 July 2012, 
substantiating Solvency II, two quantitative reporting templates (D2T and D2O) require the submission 
of quantitative information on derivative transactions on a quarterly and annual basis. In order to take 
into account proportionality, some undertakings can be exempted from reporting the detailed list of 
derivatives in the first three quarters of each year. Information on derivative transactions will not be 
published. 
 
The Solvency II reporting templates do not match the EMIR reporting templates and data can 
subsequently not be transmitted. As EMIR reporting standards are much more specialised and follow a 
comprehensive approach, data on derivatives according to Solvency II seem to be dispensable. 
However, at least EMIR’s templates and formats should be adapted to Solvency II, so that information 
can be taken from the same source. Again, all insurance companies in Europe that will enter into 
derivative contracts would be affected. 
 
 FICOD and Solvency II 
 
With regards to the supervision of financial conglomerates, overlapping requirements are a source of 
major concern. The forthcoming implementation of Solvency II requirements also gives reason to 
seriously question the benefits or necessity of maintaining an additional layer of supervision for 
financial conglomerates in Europe. The German insurers agree that potential regulatory gaps arising 
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from cross-sectorial risks and unregulated entities need to be captured in order to ensure effective 
supervision. At the same time, the German insurers believe that the upcoming improvements of the 
sectorial supervisory regimes in Europe already provide for a comprehensive group-wide perspective on 
risks which widely supersedes the need for additional requirements on financial conglomerates.  
 
Insurance entities which are part of a financial conglomerate according to Article 2 para. 14 of Directive 
2002/83/EC (FICOD) would be affected. These undertakings are subject to supplementary supervision. 
Therefore, rules and provisions of both FICOD and Solvency II would apply. The coexistence of 
FICOD and the Solvency II Directive and, respectively, the future Directive on the Capital 
Requirements Directive on the access to the activity of credit institutions and the prudential supervision 
of credit institutions and investment firms (“CRD IV”, COM(2011)453)) would largely result in 
unnecessary and burdensome duplications of supervisory procedures with no considerable added value 
for both supervisors and undertakings. 
 
 Pre-contractual information obligations: IMD2 in relation to MiFID2, PRIPs, Solvency II and 

the Distance Marketing Directive 
 

Currently, the European Parliament and the Council discuss the proposed recast of the Directive on 
insurance mediation (“IMD2", COM(2012)360/2). IMD2 contains provisions on pre-contractual 
information about the relation between an intermediary and a product provider as well as provisions on 
transparency. For the insurance industry, IMD2 has been one of the most crucial legislative challenges 
since its publication.  
 
At the same time, the proposed Directive on markets in financial instruments repealing Directive 
2004/39/EC of the European Parliament and of the Council (“MiFID2”, COM(2011)656) as well as the 
proposed Regulation on key information documents for investment products (“PRIPS”, 
COM(2012)352) are currently negotiated. As of today’s state of play (June 2013) in the European 
Parliament, IMD2, MiFID2 and PRIPs all include provisions on pre-contractual information and 
transparency and also regulate the distributor. Given that MiFID2 aims to serve as the benchmark for 
IMD2, and that the PRIPs Regulation could include intermediaries, inconsistencies are very likely and 
the potential for overregulation is high. Duplication will also lead to an information overload on the part 
of the customer. (For more details on IMD2 in relation to MiFID2 and PRIPs see the relevant sections 
below.) 
 
Therefore, for the insurance sector, provisions on distribution and the relation between an intermediary, 
a product provider and the user should only be regulated through the currently discussed IMD2. Product 
transparency should only be covered by Solvency II. 
 
On the other hand, IMD2 should not include information obligations with regard to the identity and 
address of the insurer as well as out-of-court dispute settlement. These provisions - provided in Article 
16 - are unnecessary as corresponding stipulations can already be found in provisions of the Directive 
concerning in Article 4 of the distance marketing of consumer financial services (2002/65/EC) of the 
Directive) and in Articles 183 and 185 of the Solvency II Directive. 
 
Furthermore, the proposed IMD2 also provides provisions on alternative dispute resolution that overlap 
with existing regulations. (For this aspect see separate bullet below.)  
 
All insurance intermediaries and insurance undertakings would be affected by the above-mentioned 
inconsistencies which lead to overlapping and contradictory rules and thus to legal uncertainty.  
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IMD2 and MiFID2 
 
Both proposed regulations, IMD2 as well as MiFID2, aim at achieving higher consumer protection by 
extending information obligations. Also, according to the Commission’s proposal, the potential for 
conflicts of interests on the intermediaries’ side shall be reduced and supervision shall be optimized. 
Though Article 2 para. 1a) of the MiFID2 proposal continues to exempt insurance and re-insurance 
undertakings from the scope of the directive, the respective vote at the ECON Committee declared 
Article 16 para. 3 (organisation requirements), Articles 23 to 26 (client protection provisions), Article 
69 (designation of competent authorities), Article 80 (Extra-judicial mechanism for investors' 
complaints) and Articles 83 to 91 (cooperation between the competent authorities) applicable to 
insurance undertakings. At the same time, the proposal on IMD2 contains information requirements and 
conduct of business rules (Articles 15 to 20) as well as additional customer protection requirements in 
relation to insurance investment products that will be finally defined under PRIPs (Articles 22 to 25). 
Inconsistencies are thus inevitable. 
 
Given that IMD2 and MiFID2 provisions will exist in parallel, there will be legal uncertainties. 
According to Article 17 para. 1 IMD2, an intermediary would have to disclose certain information up-
front to the customer. During the consultation with the consumer, the intermediary could realize that an 
insurance packaged retail investment product (PRIP) would suit the customer’s needs and demands best. 
In such a case the intermediary would have to re-inform the consumer as they would have to comply 
with the MiFID2 regime. This is neither practical nor in the consumer’s interest.  
 
IMD2 and PRIPs  
 
The aim of the PRIPs initiative is to provide the consumer with comparable product information. Thus, 
consumers can make an informed decision about products which meet their needs and demands.  
 
Pre-contractual information with regard to insurance intermediation will be covered by the proposed 
IMD2 regime. According to discussions in the ECON Committee, PRIPs shall also provide for general 
pre-contractual information obligations about the intermediary. According to some ECON members, 
intermediaries shall be allowed to individually amend the product information sheet. In addition, the 
product information sheet shall contain detailed information about remuneration. (both aspects would be 
included in Article 8).  
 
The German insurers consider that both aspects should exclusively be addressed in the IMD2, since this 
is the special legislation for insurance intermediation. IMD2 should thus contain all relevant provisions. 
Additional information on remuneration included in the PRIPs might conflict with the detailed 
provisions set in IMD2.  
 
 PRIPs in relation to Solvency II, IORP, Rome I/II 
 
According to the proposal, the PRIPs Regulation shall also regulate pre-contractual product information 
obligations. The same obligations are already provided for by Solvency II and the Directive on the 
activities and supervision of institutions for occupational retirement provision (“IORP” Directive, 
2003/41/EC). Furthermore, PRIPs also contains rules for liability. The latter aspect is already covered 
by the Regulation on the law applicable to contractual obligations (“Rome I”, EC 593/2008) and the  
Regulation on the law applicable to non-contractual obligations (“Rome II”, EC 864/2007).  
 
The proposed PRIPs Regulation also provides provisions on alternative dispute resolution that overlap 
with existing regulations. (For this aspect see separate bullet below.)  
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PRIPs and Solvency II 
  
Information requirements for insurance products are already regulated in Article 183 et seq. of Solvency 
II. Article 8 of the proposed PRIPs Regulation provides for information requirements on the product as 
well. Information requirements would have to be taken into account both under Solvency II and under 
PRIPs according to Article 3 para. 2 of the proposed PRIPs Regulation. In fact, this regulatory 
technique would entail that identical information is provided in different documents. 
 
Furthermore, there are already requirements for the functions and powers of the supervisory authorities 
in Articles 27 et seq. of Solvency II. Therefore, provisions for supervisory as foreseen in article 18 et 
seq. PRIPs should not be included in PRIPs. 
 
All manufacturers would be affected by the inconsistencies which will lead to overlapping and 
contradictory rules and thus to legal uncertainty. Again, for the customer, this will lead to an 
information overload.  
 
PRIPs and IORP  
  
The Commission’s proposal on PRIPs does not foresee the inclusion of occupational pensions in PRIPs. 
Nevertheless, in ECON there is currently a discussion whether to widen the scope of the proposed 
PRIPs regulation to occupational pensions. At the same time, occupational pensions are already subject 
to IORP Directive. While Article 11 of the IORP Directive already regulates information requirements, 
Article 8 of the proposed PRIPs Regulation also provides for information requirements.  
 
By covering occupational pensions by PRIPs, manufacturers will be affected by new inconsistencies 
which will lead to overlapping and possibly contradictory rules and thus to legal uncertainty in the 
implementation in Member States. As the European Commission will most probably propose a review 
of the Directive 2003/41/EC on the activities and supervision of institutions for occupational retirement 
provision (recast IORP Directive) in late 2013, an overlap is particularly critical. 
 
PRIPs and Rome I/II Regulation 
 
Recital 18 of the proposed PRIPs Regulation notes correctly that the applicable national civil liability 
can be determined by the relevant rules of International Private Law. Rome I and Rome II provide 
harmonized rules for the determination of the applicable national liability law (e.g. Article 7 Rome I 
concerns law applicable to insurance contracts, Article 12 Rome II concerns law applicable to pre-
contractual-obligations). At the same time, Article 11 of the proposed PRIPs Regulation provides for 
European rules on liability. PRIPs is therefore contradictory to Rome I and II. Even in Recital 18 of the 
proposed PRIPs Regulation it is noted that matters concerning the civil liability of an investment 
product manufacturer should be governed by the applicable national law determined by the relevant 
rules of International Private Law. Thus, Article 11 is also not in line with the recitals of the proposed 
Regulation. 
 
 IMD2 and PRIPs in relation to ADR/ODR 
 
Article 13 of the proposed IMD2 and Article 15 of the proposed PRIPs regulation contain provisions for 
alternative dispute resolution. Additional regulation on alternative dispute resolution, however, is not 
necessary as special regulations - a Directive on alternative dispute resolution for consumer disputes 
(“ADR Directive”, COM(2011)0793) and a Regulation on online dispute resolution for consumer 
disputes (“ODR Regulation”, COM(2011)0794 ) were recently adopted. Both, PRIPs and IMD2 should 
rather make reference to the existing legislation instead of contradicting provisions that are in place. All 
insurance undertaking and insurance intermediaries would be affected. 
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 Data protection and Solvency II 
 
The Solvency II Directive obliges insurance companies to identify risks. As the basic requirement of 
risk management is the processing of relevant data within the insurance company, insurers are obliged 
to process the relevant data.  
 
As a matter of fact, however, the Solvency II framework does not provide legal provisions for the 
processing of health data. At the same time, the currently discussed Proposal for a Regulation on the 
protection of individuals with regard to the processing of personal data and on the free movement of 
such data (“General Data Protection Regulation”, COM(2012)11) only contains insufficient provisions 
for it.  
 
With view to the establishment of legal certainty, legal provisions for the processing of health data by 
insurers are needed. This is highly necessary for an effective risk management and for insurers to meet 
their requirements as stipulated in Solvency and acknowledged by the proposed Data Protection 
Regulation. Contradictory requirements that cannot be fulfilled for legal reasons should be avoided.  
 
 CSR and Corporate Governance reporting requirements: 
 
Duplications and inconsistencies among cross-sectorial regulatory acts can also have tremendous affects 
on insurers. CSR and Corporate Governance reporting requirements provide for particularly striking 
examples for incoherent regulation and its potential for confusion.  
 
For example, according to the recently proposed Directive on disclosure of non-financial and diversity 
information (COM(2013)207), there are different threshold levels for the application of Corporate 
Social Responsibility (CSR) or gender diversity requirements foreseen as amendments to Article 46 
para. 1 of the Fourth Council Directive on the annual accounts of certain types of companies (“Fourth 
Accounting Directive” 78/660/EEC) - 500 employees (annual average), less than 20 million EUR 
balance sheet total and less than 17 million EUR net revenue for CSR as to and 250 employees (annual 
average), less than 17 million EUR balance sheet total and less than 35 million EUR net revenue in case 
of diversity. The different threshold within one act taken alone already gives reason for questions. In 
addition companies only have to adhere to two out of three figures.  
 
At the same time, the recently proposed Directive on gender balance among non-executive directors of 
stock-listed companies (COM(2012)614) also covers aspects of diversity and also provides exceptions: 
less than 250 employees (without regard to the annual average), 43 million or less of total assets and 50 
million EUR or less of annual net revenue. See Article 2 para. 8 and Article 3 of the proposed Directive. 
 
Given that both proposed regulations partly have the same aim, the differences are not comprehensible. 
The incoherence creates confusion and unnecessary efforts on the part of all industries in scope, 
including insurance companies. Transparency must be supported. Nevertheless, reporting and 
information requirements constitute innovation barriers. Companies should focus on their core business 
and must not be prevented from using their innovation potential for overloading the consumer with 
information. 
 
 Tying practices: 
 
Over the last years, tying practices have been identified by politicians as detrimental for consumers. 
Therefore, different approaches to a ban on tying can be found in different legislative dossiers: This 
discussion is reflected amongst others in the Directive on credit agreements relating to residential 
property (COM(2011) 142), MiFID2, IMD2 and the  proposed Directive on the transparency and 
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comparability of payment account fees, payment account switching and access to a basic payment 
account (COM(2013) 266). Thus, different approaches to tying exist for different areas.  
 
The general assumption of tying products being detrimental for consumers is not correct for all 
products. It is difficult to define the terms ‘product’ and ‘tying practices’. A ban on tying would most 
probably also concern products from which a consumer could derive a benefit (e.g. working incapacity 
supplementary disability insurance). Product tying can be advantageous with regard to insurance 
products as the terms and calculation can be attached to a basic cover and thus, the administrative 
efforts could be reduced and/or a gap in coverage and/or difficulties in proof can be avoided. Differing 
provisions in the regulatory acts mentioned above would hamper beneficial products and 
consequentially would result in the market not longer offering such beneficial products. 
 
All sectors in the scope of the above mentioned regulatory acts are affected. Different regulation for 
different sectors that provide retail products could not only lead to confusion for consumers but also 
might have tremendous impact on product design and thus, on the core of business decisions.  
 
 Financial Transaction Tax and the White Paper on Pensions 
 
The proposed Council Directive implementing enhanced cooperation in the area of Financial 
Transaction Tax (COM/2013/071), currently discussed via the enhanced cooperation mechanism, entails 
a tax on financial transactions including long-term savings and retirement products. This is not 
consistent with another plan proposed by the European Commission: The White Paper ‘An Agenda for 
Adequate, Safe and Sustainable Pensions’ (“White Paper on Pensions”, COM(2012) 55). It encourages 
the development of supplementary pensions and their take-up by the European population.  
 
If supplementary pensions were taxed by the FTT and would thereby incur additional costs for 
consumers, then they would be less likely to invest in supplementary pensions even if a variety of 
products existed in the market. 

 
2. Are there specific areas of EU financial services legislation in which activities/products/services 

which have an equivalent use or effect but a different form are regulated differently or not 
regulated at all?  If so, please provide references to the relevant legislation and explain the nature 
of the difference, who is affected and the impact. 

 
 PRIPs and UCITS 
 
According to Article 24 of the proposed PRIPs regulation, a transitional period of five years would be 
introduced during which undertakings for collective investment in transferable securities (UCITS) 
would not be subject to the requirements. At the same time, PRIPs would apply to all other products in 
the scope from two years after its entry into force. This is stipulated in Article 26. Information 
obligations as well as the rules for liability are affected.  
 
As regards manufacturers as described in Article 27 of the Directive on the coordination of laws, 
regulations and administrative provisions relating to undertakings for collective investment in 
transferable securities (“UCITS IV”, 2009/65/EC), Article 78 of UCITS IV provides their information 
obligations and Article 79 provides for rules on liability. As regards manufacturers as defined in Article 
4 lit. b of the proposed PRIPs Regulation, Article 8 provides their information obligations, Article 11 of 
provides for rules on liability.    
 
In consequence, there would be different information obligations for UCITS and non-UCITS which 
hindered the envisaged comparability between those product groups. Furthermore, the proposed PRIPs 
regulation proposes a reversal of the burden of proof and extends the liability for the manufacturer. 
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Therefore, the difference of three years for its application would create an uneven playing field. 
 
 UCITS and Solvency II  
 
For the insurance sector, a strict solvency regime has existed since the introduction of a single market 
for insurance products in 1994. This regime has been further tightened under the Solvency II-Directive.  
 
At the same time, although the market for guaranteed UCITS funds has rapidly developed over the last 
years, there is still no solvency regime in place for these products. The UCITS IV Directive lacks a 
definition of guarantee funds. The guidelines issued by ESMA’s predecessor organization, the 
Committee of European Securities Regulators (CESR), on Article 51 para. 3 UCITS IV Directive are 
not a sufficient instrument to provide security.  
 
As a consequence, different solvency regimes lead to an uneven playing field and, potentially, 
additional risks for investors who invest in UCITS.  
 
 EMIR and IORPs 

 
Both, pension solutions offered by institutions for occupational retirement provision (IORPs) and 
insurers provide benefits upon retirement. They therefore minimise their allocation in cash in order to 
maximise the return for their policy holders. In addition, they show large similarities in terms of tax and 
social law provisions. Thus, there are no objective reasons for different regulation.  
 
Nevertheless, insurances and pension scheme arrangements are regulated differently under EMIR 
Regulation. Insurances are so-called financial counterparties according to Article 2 para. 8. Financial 
counterparties have to fulfil the full set of duties according to EMIR. At the same time, according to 
Article 89 EMIR, pension scheme arrangements can apply to be exempted from EMIR’s clearing 
obligation for three years’ time, i.e. until 16 August 2015. 
 
The background of this exemption is that EMIR indicates only “highly liquid assets” as being eligible 
for covering collateral needs. However, in practice, central counterparties (CCPs) only accept cash as 
eligible variation margin. Pension scheme arrangements - and insurers - do not hold enough cash. 
Because of this cash situation, the legislator has granted to pension scheme arrangements the exemption 
mentioned above, in order to have sufficient time to develop “a suitable technical solution for the 
transfer of non-cash collateral as variation margin” (Recital 26 EMIR). Insurers do not enjoy this 
privilege. 
 
Undertakings – like insurers – those also have a small cash-position and do not comply with the 
exemptions as set out in Article 2 lit. 10 of the EMIR Regulation are affected by this competitive 
distortion. All insurers are negatively affected as they cannot benefit from the exemptions granted to 
pension scheme arrangements. Consequently, this may lead to negative effects for the policy holders. 
The amount of their insurance claims might reduce, as insurers will have to allocate a greater part of the 
dedicated funds into cash. The respective positions of the portfolios cannot be budgeted for more 
profitable long-term investments. 
 
 Accounting: 
 
Financial reporting requirements and approved annual financial accounts as defined in the respective 
Accounting Directives - e.g. Insurance Accounting Directive (91/674/EEC) which amends and modifies 
the general accounting requirements (i.e. the directives 78/660/EEC and 83/349/EEC) for insurers - 
should also be applied to regulatory reporting purposes. Different objectives do not justify different 
requirements. Consequently, the governance reporting requirements as defined by Solvency II or 
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disclosures about risk management practices (e.g. scenario or sensitivity analysis) must not be designed 
differently. The differences between regulatory public disclosure requirements and audited financial 
reporting have the potential to confuse users, increase the expectation gap and undermine public trust in 
reporting. 
 
 

3. Do you consider that the way EU financial services legislation has been transposed or 
implemented has given rise to overlaps or incoherence? If so, please explain the issue and where 
it has arisen, giving specific examples of EU financial services legislation where applicable. 

 
In the last term German insurers have not encountered overlaps or incoherence that emerged during 
transposition and implementation. This is owed to the German government that has committed to 
implementing EU legislation without exceeding the terms of European Union directives. When it comes 
to financial services legislation, the German legislator has consequently avoided the phenomenon of 
gold-plating when implementing provisions into national law. 
 

 
4. How has the sequence in which EU financial services legislation has been developed impacted 

your organisation? Please identify the relevant legislation and, where applicable, specific 
provisions and explain the nature of the impact. 

 
Better sequencing of legislation is required. The aftermath of the financial crisis is characterized by very 
high political pressure on financial service providers and a dense legislative agenda. For financial 
players to properly adjust to the changing environment and contribute to the commonly shared goal of 
stabilizing the financial system, legal certainty and time for proper implementation of new provisions 
are of utmost importance. Especially well-intended landmark legislation requires time for the necessary 
discussion before adoption. The German insurers appreciate opportunities to contribute to proper 
stakeholder involvement in legislative consultation and review processes. The full impact of all legal 
requirements put in place during and after the crisis remains to be seen. The long-term challenges will 
include: 
 
For insurers, the new insurance supervisory regime Solvency II is currently the most important 
legislative process. As Solvency II is a project that has started more than ten years ago, it cannot be 
considered a reaction to the financial crisis. The liquidity and public debt crisis has affected insurers’ 
business on a broad basis. The impact of the sequence in which Solvency II was developed is difficult to 
assess. The current conditions - post financial crisis, on-going public debt crisis and interventions by the 
European Central Bank - are affecting the discussions on a broad basis. The proposed Directive in 
respect of the powers of the European Insurance and Occupational Pensions Authority and the European 
Securities and Markets Authority (“Omnibus II”, COM(2011)0008) will amend the Solvency II 
Directive, to bring it in line with the Lisbon Treaty and to respond to the new supervisory structure as 
well as to adjust certain parts of the regulation, e.g. with respect to the long-term guarantees assessment. 
The currently conducted impact assessment will most probably shed some light on the impact of the 
sequence of insurance specific legislation in recent years.  
 
It must also not be ignored that almost any legislation also has implications for IT change management. 
As insurance products are intangible assets, they are predominantly provided by means of secure and 
efficient IT systems. Major projects such as the introduction of the Regulation establishing technical 
and business requirements for credit transfers and direct debits in euro (“SEPA Regulation”, EU 
260/2012) bind substantial IT resources. Therefore, also from an IT perspective, overlaps should be 
avoided and legislative procedures should be spread over a longer period of time, keeping in mind the 
complexity involved in implementing regulations. Short lead times may result in high costs and 
inefficient processes, which subsequently will have to be corrected in a rather extensive process.  
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5. Are there areas of EU financial services where the difference between forms of regulation (non-

binding Code of Conduct or Recommendation to Member States vs. legislative proposals) has 
affected your activities? 

 
Guidelines and recommendations published by the three European Supervisory Authorities (ESAs) - 
European Banking Authority (EBA), European Insurance and Occupational Pensions Authority 
(EIOPA) and European Securities and Markets Authority (ESMA) – must be mentioned as examples 
where the difference between various forms of regulation or, respectively, the difficulty in distinction, 
has affected the insurance industry. 
 
Guidelines and recommendations are based on Article 16 of all the three individual regulations that the 
establishment of the three ESAs are based on (e.g. “EIOPA-Regulation, (EU) 1094/2010). Any such 
guidelines and recommendations are non-binding. Any ESA is permitted to adopt a guideline without 
the consent of the European Parliament, the Council or the European Commission. This is the main 
difference between technical standards and guidelines as technical standards can be adopted by the 
European Commission only since a standard is a binding legislative act.  
 
The distinction between guidelines and technical standards is sometimes difficult and can lead to legal 
uncertainty. It is not sufficient that recital 25 of the EIOPA Regulation states that “in areas not covered 
by regulatory or implementing technical standards, the Authority should have the power to issue 
guidelines and recommendations on the application of Union law”. Although the German insurers 
support the message of this statement, its legal effect could be strengthened - possibly through 
amendments of Articles 10 to 15 to create a barrier effect for guidelines in areas where technical 
standards already exist.  
 
In order to sustain democratic accountability, it must be clear that none of the ESAs should act like a 
legislator through guidelines. A possible solution might be that the European Commission and the 
European Parliament could exert a control function before guidelines are issued. In addition, the issuing 
of guidelines should follow some kind of procedural frame. Thus, European Commission and 
Parliament could perform the above mentioned control function and industry would have more legal 
certainty. So far Article 16 only provides fractional provisions e.g. regarding public consultations. 
 

 
6. How do you think the coherence of EU financial services legislation could be further improved? 

Please comment in particular on the extent to which the following would help to improve the 
coherence of future EU financial services legislation (please give examples to support your 
answer where possible): 

 
a) a framework for legislative reviews or review clauses included in initial pieces of legislation 

which link to the reviews of other related legislation? 
 

A link between reviews should be put in place where the relevant legislation is also linked. This would 
tremendously facilitate rapid adaption to recasts of legislation.  
 

b) a unified, legally binding code of financial services law? 
 

The diversity in risk potential, legal requirements and size among financial providers cannot be 
represented and served by unified code. Therefore, a “one size fits all” approach should be avoided. The 
German insurers doubt that the specifics of a sector could be covered in a way which suits the different 
needs of all sectors of the financial industry. For example, insurers must not be handled under the same 
provision which also cover banking issues. At the same time a recast exercise that only bundles existing 
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legal acts (as happened for the insurance sector on the occasion of Solvency II) can be a useful measure 
to identify and remove overlaps and inconsistencies and therefore increase the quality of legislation. 
 

c) Different arrangements within the EU institutions for the handling of legislative proposals 
(please specify)? 
 

The German insurers believe that a greater level of coherence between legislative proposals and existing 
regulation can be achieved by consequently referring to regulation in place. A solution may be that 
within the institution pools of experienced people – e.g. special units at the Commission, Committee 
advisors at the Parliament or stronger involvement of legal service – are created which focus on 
inconsistencies with existing regulation only. These experts should be open for a constant exchange 
with policymakers and stakeholders throughout the whole procedure – from draft to adoption. They 
should report about their findings at given points of the legislative procedure – e.g. before the adoption 
of a proposal by the College of Commissioners and Committee votes in Parliament. 
 

d) other suggestions?  
 

- Comprehensive stakeholder consultation is crucial for collecting high-quality data. It is thus vital 
that all relevant stakeholders can provide input – be it vis à vis the Commission or the Parliament.   

- With regards to the procedure of drafting legislation by the Commission, financial stakeholders 
should be given the opportunity to address flaws in draft impact assessments directly to the Impact 
Assessment Board before publication. Thus, mistakes or incomplete analyses can be improved 
adequately in time. 

- The Commission should convey stakeholder consultations on delegated acts that potentially lead to 
long adaptation processes. 

- Commission, Council and European Parliament should commit to draft and discuss ex post-
assessments with stakeholders. 

 
 

7. What practical steps could be taken to better ensure coherence between delegated acts and 
technical standards and the underlying "Level 1" text? 

 
The coherence of the different “levels” of legislation depends to a huge degree on a suitable and 
appropriate coordination of the different acting parties. Again, better sequencing of legislation is 
required. If delegated acts, standards and even supervisory guidelines and recommendations are 
developed and discussed at the same time as “their Level 1”, transparency and accountability decrease 
and the likeliness of confusion of stakeholder and acting parties increases. All steps should carefully be 
considered and taken one after the other. An organized and publicly known procedure providing for a 
transparent process and a clear timeline would help solving these problems.  
 
Furthermore, the German insurers consider Level 2 not to be an appropriate arena for political 
controversies; political issues must not be delegated from Level 1. In general, discussions on Level 2 
should be technical. They are needed to contribute the relevant expertise without exceeding the terms of 
the prior political agreement. On the other hand, negotiations on Level 1 should be as political as 
possible in order to leave room for the necessary design of technical provisions by experts while giving 
needed legal certainty. The Parliament should make consequent use of its call-back rights whenever 
appropriate. 
 
From a legal perspective, a regulatory technical standard is a delegated act - see Article 10 EIOPA 
Regulation. However, it would be helpful if the difference between technical standards and 
implementing technical standards were clarified with view to Articles 290 and 291 TFEU. Article 10 
EIOPA Regulation stipulates that “where the European Parliament and the Council delegate power to 
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the Commission to adopt regulatory technical standards by means of delegated acts under Article 290 
TFEU in order to ensure consistent harmonization in the areas specifically set out in the legislative acts 
referred to in Article 1(2), the Authority may develop draft regulatory technical standards. The 
Authority shall submit its draft standards to the Commission for endorsement. [...]” However, 
harmonisation described in Article 10 et. seq. EIOPA Regulation is not mentioned in Article 290 TFEU. 
Instead the harmonisation is mentioned in Article 291 TFEU which relates to implementing technical 
standards only. By making a clear distinction between technical standards an implementing standard, a 
high share of confusion could be avoided. 
 
Specific problem arise where the ESAs act without any Level 1, especially through guidelines (see 5 
above).  
 

 
8. Which area or specific change would you identify as the highest priority for the 2014-2019 

mandate in terms of improving the coherence of EU legislation? 
 
After the current mandate which was – in the aftermath of the financial crisis – characterized by very 
high political pressure and a dense legislative agenda, the next term should focus more on finalisation, 
coherence and consistency. It is now important to check how the different pieces of legislation interact, 
to identify contradictions and overlaps and to further improve consistency. Special attention should be 
devoted to the careful implementation of the paradigmatic change through the new supervisory 
structures. Clear political guiding principles are needed. In the view of the German Insurance 
Association these are: 
 

1. No doubling of institutional and structural set up in the area of financial supervision and 
reporting.  

2. Finding the right balance between a level playing field on the one hand and the need for sector 
specific rules on the other hand. Therefore, simple read across should be avoided in any case. 

3. Contradictions and overlaps are to be avoided. Especially where only one dossier falls in ECON 
competency. 

4. The right balance between technical and political discussion on Levels 1 and 2 need to be found. 
Political questions should not be delegated to Level 2. Inconsistency can only be consequently 
avoided on Level 1 by the co-legislator.  

5. Before starting new initiatives, a proper assessment of the status quo is needed. New legislation 
should only be put forward where clear need is proven. 

6. Assuring that enough time is foreseen in legislative planning in order to allow for proper 
stakeholder involvement in legislative consultation and review processes. 
 

On the dossier level, the following priorities can be identified for the 2014-2019 term: 
 

 With view to the ECB’s plan to establish statistics on insurance companies, the “single point of 
entry” for data should be maintained. Competent national authorities should remain the primary 
recipients of insurance data reporting. 

 Finalising Solvency II: For the moment it seems that only Solvency II Level 2 remains for the 
new parliamentary term. We call upon the Parliament to already prepare for this phase as there 
will be very little time left once the draft measures are out. They have to be consistent to the rest. 

 No doubling of information requirements: striving for the goal of improvement of consumer 
protection legislation tends to sometimes overdo it a bit. Information requirements regarding 
products should not appear in countless legislative acts. But this is the case for the insurance 
sector in Solvency II, PRIPs, potentially IMD2 and MIFID2. All the dossiers mentioned are at 
the moment in their crucial phase. We count on the legislators that overlaps are avoided. In case 
it is not possible now, corrections should be made in the new term. 
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 Consistency even beyond direct ECON competencies: Solvency II obliges insurance companies 
to properly assess and calculate the risk they face. At the same time dossiers like the Data 
Protection regulation or the Antidiscrimination directive tend to hamper such risk assessment. 
The European Parliament should focus on clear and consistent rules in their entire work. 

 Clearly distinguished rules on distribution (see IMD2/PRIPs/MIFID2): There should be no 
overlaps in regulation on the distribution of financial services products. It is simply impossible 
that each and every insurance intermediary applies three different pieces of European legislation 
at the same time. Each of it should have a clearly defined scope without overlaps. For the 
insurance sector provisions on distribution, the relation between an intermediary and a product 
provider and the user as well as provisions on transparency should only be regulated through the 
currently discussed IMD2. In case that coherence between IMD2, PRIPs and MiFID2 cannot be 
achieved before the end of the current mandate term, this aim will remain a key priority. 

 A review of FICOD Directive should only take place once the sectorial regulation (CRDIV and 
Solvency II) is fully in force. 

 IORP review: Being politically very sensitive, the IORP review will be a masterpiece for the 
balance between consistency on the one hand and sector-specific needs on the other. The risk-
based solvency regime for the regulation of occupational pensions should still recognises the 
specific characteristics of IORPs, such as sponsor support and security mechanisms. It will be 
the challenge for the new Parliament to identify those areas where the same risks need consistent 
political approaches so that for different types of IORPs the capital requirements sufficiently 
reflect the true risk profiles. 

 
 

9. Do you consider that the EU legislative process allows the active participation of all 
stakeholders in relation to financial services legislation? What, if any, suggestions do you have 
for how stakeholder participation could be enhanced? 

 
See answers to questions 6 c and d. 
 
We recognize that the EU institutions do their best to involve all relevant stakeholders in the preparation 
of their decisions. We highly appreciate the chance to participate in those consultations, workshops etc. 
As the insurance sector is still a market with a lot of national specifities we would therefore welcome a 
stronger direct involvement of national players (associations and companies) alongside with European 
associations. 
 
Decision making processes should be accountable and stakeholders should represent a good share of the 
addressed audience of a regulation. The same logic should apply to the financing of stakeholder 
platforms and interest groups through the European institutions. For a more balanced view all interest 
groups – including financial service providers – should be obliged to make their budget transparent to 
the public. 
 

 
10. Do you consider that EU legislators give the same degree of consideration to all business models 

in the EU financial sector? Please explain your answer and state any suggestions you have for 
ensuring appropriate consideration of different business models in the development of EU 
financial services legislation.  

 
Since the financial crisis, EU legislators have tried to close regulatory gaps and provide for sound 
principles on supervision and regulation to foster financial stability and consumer protection. 
Regulating banks and their supervision has for good reasons been the key priority of this work. The 
newly established banking rules should not be used as a blue-print for other fields of legislation.  
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Applying those rules to other market players, and insurers in particular, does not take into account the 
specifities of the different sector (in terms of supervision, accounting, tax, consumer information, 
investment, distribution etc.) and is therefore not appropriate.  
 
When it comes to cross-sectorial applicable legislation, particularities of each of the sectors concerned 
should be considered. The currently developed framework on shadow banking, for example, is likely to 
cover activities run by insurers. Therefore, the benchmark for the supervision of such activities should 
not only be CRD but Solvency II as well. Moreover, only those activities should be considered which 
are insufficiently regulated so far. Solvency II already provides for a comprehensive regulation of 
insurers activities. 
 
Although insurers and banks are both players of the financial sector, their economic function and tasks 
as well as their business models and risk profiles differ fundamentally. Insurers for example rarely face 
liquidity risks because of long-term and stable cash flows in form of stable premium income. Insurers, 
contrary to banks, focus on long-term investments. This fundamental difference was one of the reasons 
why insurers have not been as much affected by the turmoil on the financial markets as credit 
institutions.  
 

 
Note on answering the questions 
Please clarify in your answers whether your example relates to financial services legislation in force, or 
to proposals still under consideration. For example, if you refer to MiFID as an example, please specify 
whether your point relates to Directive 2004/39/EC ("MiFID 1") and accompanying implementing 
measures, or to the MiFID 2 negotiations based on Commission proposals COM (2011) 652 and 656. 

 
Glossary on above-mentioned legislative acts and proposals 

 
Legislative acts 
AIFMD – Directive on Alternative Investment Fund Managers and 

amending Directives 2003/41/EC and 2009/65/EC  and Regulations 
(EC) No 1060/2009 and (EU) No 1095/2010 

Directive (EU) 2011/61 

ADR –Directive on alternative dispute resolution for consumer disputes 
and amending Regulation (EC) No 2006/2004 and Directive 
2009/22/EC  

Proposal COM(2011)0793 
2011/0373 (COD)  - adopted but 
not yet published 

EIOPA Regulation - Regulation establishing a European Supervisory 
Authority (European Insurance and Occupational Pensions Authority), 
amending Decision No  716/2009/EC and repealing Commission 
Decision 2009/79/EC 

Regulation (EU) 1094/2010 

Distance Marketing Directive - Directive concerning the distance 
marketing of consumer financial services and amending Council 
Directive 90/619/EEC and Directives 97/7/EC and 98/27/EC 

Directive 2002/65/EC 

EMIR - Regulation on OTC derivatives, central counterparties and trade 
repositories 

Regulation EU 648/2012 

FICOD – Financial Conglomerates Directive – Directive on the 
supplementary supervision of credit institutions, insurance 
undertakings and investment firms in a financial conglomerate and 
amending Council Directives 73/239/EEC, 79/267/EEC, 92/49/EEC, 
92/96/EEC, 93/6/EEC and 93/22/EEC, and Directives 98/78/EC and 
2000/12/EC of the European Parliament and of the Council 

Directive 2002/83/EC 

IAD – Directive on the annual accounts and consolidated accounts of 
insurance undertakings (Insurance Accounting Directive) 

Directive 91/674/EEC 

IMD – Directive in insurance mediation Directive 2002/92/EC 
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IORP – Directive on the activities and supervision of institutions for 
occupational retirement provision 

Directive 2003/41/EC 
 

MiFID1– Directive on markets in financial instruments amending Council 
Directives 85/611/EEC and 93/6/EEC and Directive 2000/12/EC of the 
European Parliament and of the Council and repealing Council 
Directive 93/22/EEC 

Directive 2004/39/EC 

ODR  – Regulation on online dispute resolution for consumer disputes 
(Regulation on consumer ODR) 

Proposal COM(2011)0794  
2011/0374 (COD) – adopted but 
not yet published 

Rome I - Regulation on the law applicable to contractual obligations Regulation 593/2008/EC 
Rome II - Regulation on the law applicable to non-contractual obligations Regulation 864/2007/EC 
SEPA – Regulation establishing technical and business requirements for 

credit transfers and direct debits in euro and amending Regulation (EC) 
No 924/2009 – Single European Payment Area 

Regulation (EU) 260/2012 

Solvency II – Directive on the taking-up and pursuit of the business of 
Insurance and Reinsurance (Solvency II) (recast) 

Directive 2009/138/EC 

UCITS IV – on the coordination of laws, regulations and administrative 
provisions relating to undertakings for collective investment in 
transferable securities (UCITS) (recast) 

Directive 2009/65/EC 

 
Legislative Proposals 
CRD IV - Directive on the access to the activity of credit institutions and 

the prudential supervision of credit  institutions and investment firms 
and amending Directive 2002/87/EC on the supplementary supervision 
of credit institutions, insurance undertakings and investment firms in a 
financial conglomerate (Capital Requirements Directive)  

COM(2011)453  
2011/0203(COD) 

Disclosure of non-financial information – Directive amending Directives 
78/660 and 83/349/EEC as regards disclosure of nonfinancial and 
diversity information by certain large companies / groups 

COM(2013) 207  
2013/0110 (COD) 

FTT - Proposal for a COUNCIL DIRECTIVE implementing enhanced 
cooperation in the area of financial transaction tax 

COM(2013)071 final - 2013/0045 
(CNS) 

General Data Protection Regulation - Regulation on the protection of 
individuals with regard to the processing of personal data and on the 
free movement of such data  

COM(2012)11 
2012/0011(COD) 

IMD2 – Directive on insurance mediation (recast) COM(2012)360/2  
2012/0175(COD) 

MiFID 2 – Directive on markets in financial instruments repealing 
Directive 2004/39/EC of the European Parliament and of the Council  

COM(2011)656)  
2011/0296 (COD)  

Omnibus II – Directive amending Directives 2003/71/EC and 
2009/138/EC in respect of the powers of the European Insurance and 
Occupational Pensions Authority and the European Securities and 
Markets Authority 

COM(2011)0008  
2011/0006(COD)  

PRIPS - Regulation on key information documents for investment 
products - Packaged Retail Investment Products 

COM(2012) 352 
2012/0169 (COD) 

Directive on credit agreements relating to residential property COM(2011)142 
2011/0062(COD) 

Directive on improving the gender balance among non-executive directors 
of companies listed on stock exchanges and related measures 

COM(2012)614 
2012/299 (COD) 

Directive on the comparability of fees related to payment accounts, 
account switching and access to payment accounts with basic features 

COM(2013)266 
2013/139 (COD) 

 
White Papers 
White Paper on Pensions - White Paper ‘An Agenda for Adequate, Safe 
and Sustainable Pensions’  

COM(2012) 55 
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