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Questionnaire for the public consultation on  
enhancing the coherence of EU financial services legislation 

 
The European Parliament's Economic and Monetary Affairs Committee is launching a public consultation on 
ways to further enhance the coherence of EU financial services legislation. Given the transition to a single rule 
book in financial services across the EU and the EU legislator's willingness to have "all financial markets, 
products and actors covered by regulation" it is increasingly important to ensure that legislation fits together 
seamlessly. The consultation will feed into a programme of reflection to determine future priorities for the 
remainder of this mandate and to inform the priorities for the incoming Parliament in 2014.  All interested 
stakeholders, including academics and informed individuals, are invited to complete the Committee's 
questionnaire by 12 noon CET on Friday 14 June and send it by e-mail to: econ-
secretariat@europarl.europa.eu.  All responses to the questionnaire will be published, so please do not send 
any confidential material with your response. Please make sure you indicate the identity of the contributor.  
Anonymous contributions will not be taken into account. 

 

IDENTITY OF THE CONTRIBUTOR 

Individuals 

Name of respondent: 

Position: 

Contact details: 

Organisations 

Name of organisation: BVI 

Name of contact point for response: Dr. Magdalena Kuper 

Contact details: Bockenheimer Anlage 15, 60322 Frankfurt, Germany 

                          Telephone number: +49 69 154090 263 

                          E-mail: magdalena.kuper@bvi.de 

 

Main activity of organisation: BVI represents the interests of the German investment fund and asset 
management industry. Its 78 members currently handle assets of EUR 2.0 trillion in both investment 
funds and mandates. BVI enforces improvements for fund-investors and promotes equal treatment for 
all investors in the financial markets. BVI`s investor education programmes support students and 
citizens to improve their financial knowledge. BVI`s members directly and indirectly manage the capital 
of 50 million private clients in 21 million households. For more information, please visit www.bvi.de.   
 

Registration ID in the Transparency register (where applicable): 96816064173-47 

 



 

QUESTIONS 

1. Are there specific areas of EU financial services legislation which contain overlapping 
requirements?  If so, please provide references to the relevant legislation and explain the 
nature of the overlap, who is affected and the impact. 

We increasingly see overlapping requirements concerning remuneration structures in the asset 
management sector. As it stands, asset managers offering the MiFID service of individual portfolio 
management are affected by the remuneration rules in CRD III which will be further reshaped by the 
CRD IV reform and by the newly issued ESMA Guidelines on remuneration policies and practices 
under MiFID1. If an asset management firm provides also fund management services which happens 
very frequently, then it needs to comply also with the new set of rules on remuneration under AIFMD 
and in future, will also be bound by the remuneration standards of the UCITS V Directive. From today’s 
perspective, it must be expected that these four frameworks – CRD IV, MiFID, AIFMD and UCITS V – 
will co-exist on separate grounds and differ considerably in many details concerning remuneration 
structures. For instance, the composition of a remuneration committee is regulated on different terms 
under CRD and AIFMD, and shall still be different under UCITS V. Also, payment of the variable 
remuneration component and the ratio between fixed and variable remuneration must be expected to 
follow different rules under all four directives.  

These divergences amount to a serious overlap in case that one asset management firm manages UCITS, 
AIFs and individual mandates. It must be recognised that in practice, management services are not 
separated by legal vehicles, but structured according to the expertise of specialised management teams. 
Thus, it is very common for asset management firms to have management teams for e.g. European 
equities, North American or South-East Asian equities which then provide services to all portfolios 
focusing on the relevant markets. In this situation the affected fund managers would need to be 
remunerated according to CRD, AIFMD, UCITS and MiFID rules within one employment contract 
which is barely possible to be put into effect. 

Therefore, it appears very desirable to agree on uniform rules for remuneration in the entire asset 
management sector which in our view should be modelled according to the AIFMD regime. 

 

Moreover, there is an increasing risk of overlapping requirements in the area of regulatory 
reporting relating to investment funds. While we recognise the importance of collecting market data 
on fund operations for the early detection of systemic risk, we also believe that the European System of 
Financial Supervision should be better utilised for building up a consistent reporting system in this 
respect.  

Currently, fund managers are obliged to submit regulatory reports on the use of derivatives under the 
UCITS Directive (cf. Article 45 of UCITS Implementing Directive 2010/43/EU), comprehensive data 
reports under AIFMD (Article 24 AIFMD and Article 110 of the Commission Delegated Regulation 
231/2013) and in addition, shall be bound to report further details under the planned EU Regulation on 
Money Market Funds. All these reports vary considerably in terms of content and are due in different 
frequencies and in non-uniform format which is in part stipulated by national law, in part harmonised at 
the EU level. Moreover, the derivative reports incumbent on UCITS and AIFs partly duplicate the future 
reporting requirements to trade repositories coming into force under EMIR. Institutional investors, on 
the other hand, are themselves bound to report on their fund investments. However, the reporting 
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obligations for insurance undertakings under Solvency II, pension funds under the IORP Directive and 
banks under CRD IV all differ in detail according to the respective provisions of EIOPA and EBA. 

In our view, it is very desirable to work on a consistent EU-wide reporting system for identifying 
systemic risk which should involve all three EU supervisory authorities and the ESRB. Such system 
should be based on a consistent understanding of reporting items and as far as possible provide 
standardised solutions to reporting frequencies and templates. In the end, regulatory reports could also 
be submitted via one common reporting channel. Such integrated EU solution for regulatory reporting 
could provide a much clearer picture of potential systemic risk to regulators who are currently 
struggling with collecting and evaluating data of greatly varying quality from many different sources. It 
would also considerably lessen the administrative burden for market participants and allow for 
development of standardised and cost-efficient IT solutions.  

Thus, we suggest that the upcoming discussions on the review of the European System of 
Financial Supervision should be used for considering the feasibility of developing an EU-wide 
common system of regulatory reporting. 

 

Last but not least, there is a pending overlap concerning the conditions for delegation of the 
portfolio management function for UCITS or AIFs to third country providers. A management 
company wishing to delegate such function must comply in the first place with the requirements of 
Article 13 UCITS Directive or Article 20 AIFMD as well as with the relevant implementing provisions. 
In particular, both Directives declare it a condition of delegation to third country firms that cooperation 
between the supervisory authorities concerned be sufficiently ensured. On the other hand, however, the 
provision of portfolio management services under delegation is considered by many jurisdictions as 
individual portfolio management and thus is treated as a MiFID service (cf. also the Commission’s 
statement in the FAQs to MiFID I, ID 2352). Under the MiFID II framework, the conditions for 
provision of services by third country firms to EU clients might become much stricter compared to the 
UCITS and AIFMD standards. In particular, the text agreed upon by the EU Parliament on 26 October 
2012 requires prior authorisation of a firm by EU authorities on the basis of a Commission’s decision on 
equivalent regulation and reciprocal recognition of EU providers in the relevant non-EU jurisdiction (cf. 
Article 41 (1) and (3) of MiFID II). These new restrictions shall also apply to the provision of services 
to professional clients (cf. Article 41(2) of MiFID II).  

Therefore, there is serious risk that the regulatory standards for delegation of the portfolio management 
function under UCITS Directive and AIFMD will overlap with the general access barriers for financial 
services providers under MiFID II. In our view, the delegation requirements applicable under the 
fund frameworks are tailored to the specialised business relationship of management companies 
and portfolio managers and thus should be considered “lex specialis” in relation to the general 
MiFID rules.   

 

2. Are there specific areas of EU financial services legislation in which 
activities/products/services which have an equivalent use or effect but a different form are 
regulated differently or not regulated at all?  If so, please provide references to the relevant 
legislation and explain the nature of the difference, who is affected and the impact. 
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We can provide many examples of non-coherent regulation in the area of EU financial services: 

 Scope of the management company passport under UCITS Directive and AIFMD: Both the 
UCITS Directive and the AIFMD found upon the principle that an EU management company 
holding a licence in accordance with the relevant framework shall be allowed to provide services 
throughout the EU (so-called management company passport). Whereas, however, the UCITS 
management company passport covers all activities for which a management company has been 
authorised (cf. Article 18(1) UCITS Directive), the scope of an AIFM passport is limited to the 
management of AIFs (Article 33(1) AIFMD). Consequently, the AIFM Directive does not allow 
for the cross-border provision of ancillary services such as individual portfolio management or 
investment advice under the AIFM passport. Some Member States even take the view that the 
AIFM passport is limited to the management activities as defined in Article 4(1)(w) AIFMD and 
does not encompass the cross-border provision of the entire collective management value chain. 

There is no substantive reason for such difference in scope. Rather, we believe that the limitation 
in the AIFMD wording occurred by mistake, as the AIFMD passporting provisions have been 
otherwise based on the UCITS model. Nonetheless, the Commission insists on literal 
interpretation of Article 33(1) AIFMD (cf. the Commission’s statement in the FAQs on AIFMD, 
ID 11443). Therefore, it is necessary to take legislative action in order to align the scope of 
AIFM passport with the UCITS standards and to give full effect to the EU freedom of 
services in this regard.  

 Unlevel playing field in the distribution of investment products: Since several years the level 
of investor protection in the area of financial distribution lies far above the standards governing 
the distribution of insurance products. This deplorable situation has become particularly evident 
when MiFID I came into force in 2007. As a consequence, the EU Commission has started a 
consultation on substitute products which later evolved into an initiative on Packaged Retail 
Investment Products (PRIPs). The underlying idea of PRIPs is material harmonisation of the EU 
rules for product information and distribution in relation to all investment products marketed to 
retail investors regardless of them being offered in an insurance, fund or security wrapper. After 
many years of discussions, it was commonly agreed that harmonisation in terms of distribution 
standards should be undertaken by aligning the relevant sets of rules under MiFID and IMD. 
However, the latest developments in the EU Parliament regarding IMD II are rather 
disappointing. The draft report by MEP Werner Langen on IMD II provides for deletion of many 
key elements of effective investor protection endorsed by MiFID I like disclosure of 
inducements or quality standards for advice/other ways of distribution. With MiFID II far more 
advanced in the legislative process and further enhancing investor protection rules applicable to 
financial distribution, the goal of the PRIPs initiative is about to be fully undermined. 

Therefore, we urge ECON members to reconsider the approach to the IMD II reform in 
light of the preceding work on PRIPs and having regard to the necessity to ensure effective 
protection of EU retail investors.  

 Collateral requirements under EMIR and restrictions in the re-use of cash under the 
UCITS Directive: The recent ESMA Guidelines on ETFs and other UCITS issues prohibit the 
re-use of cash acquired through repo transactions for collateralising other transactions, including 
centrally cleared OTC derivatives. On the other hand, due to the EMIR requirements Central 
Counterparties are expected to increasingly demand cash collateral for the provision of initial 
margin, but especially for variation margin to OTC derivative trades. Thus, UCITS are currently 
in a situation where they are struggling to cover their liquidity needs allowing for participation 
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in the central clearing.  

The restrictions on the re-use of cash collateral imposed by ESMA are in our view not 
reasonable. Re-use of cash for the purpose of collateralising centrally cleared transactions raises 
no additional market risk and only very limited counterparty risk due to the CCP structure. Thus, 
from the investor protection perspective, it is preferable to potential re-investment of cash 
collateral which incomprehensibly remains allowed under the ESMA Guidelines subject to some 
restrictions.  

Depending on the further evolution of the EMIR regime, UCITS willing to participate in the 
central clearing might be forced to engage in other alternatives to generate cash collateral  (e.g. 
collateral upgrade transactions) involving additional fees and potentially creating further 
counterparty risk. Another possibility would be to avoid as far as possible central clearing by not 
concluding standardised OTC derivative contracts. As a consequence, UCITS portfolios might 
not be appropriately hedged against market and counterparty risk. At the end, investors might be 
left with bearing the entire risk inherent in an investment portfolio. 

 Transparency requirements in terms of financial indices: The new ESMA Guidelines on 
ETFs and other UCITS issues introduce also very demanding standards as regards transparency 
of financial indices as eligible assets for UCITS. According to these Guidelines, UCITS are only 
allowed to invest in financial indices which disclose the full calculation methodology and 
provide information on index constituents and weightings to the public free of charge (cf. para. 
55 and 56 of the ESMA Guidelines). However, this obligation pertains only to UCITS and is not 
directly addressed to index providers who are in a position to decide whether to voluntarily 
follow the UCITS rules or to forego UCITS managers as clients and continue with their 
established business models. This puts UCITS managers is a very uncomfortable situation as 
they have to exert economic pressure on index providers in order to avoid potentially hundreds 
of products disinvesting from financial indices or being redesigned altogether (which might be 
necessary e.g. in case of index-tracking UCITS). 

On the other hand, direct regulation of index providers and the index manufacturing process in 
the EU is pending, with the Commission expected to publish a legislative proposal in the coming 
weeks. The preceding consultation has shown that this proposal will also be dealing with the 
transparency of indices, even though the approach discussed to date was not as far-reaching as 
the ESMA Guidelines and would not resolve all problems UCITS managers are facing in this 
regard.  

Overall, we think that the current UCITS rules based on the ESMA Guidelines are questionable 
in terms of regulatory technique as they put obligations upon UCITS which the latter are not 
able to legally enforce towards the index providers. Hence, we request the ECON members to 
make sure that this unfortunate situation will be brought to an end by the EU-wide index 
regulation coming into effect which should establish general transparency standards for 
the entire market of financial indices. 

 Investments in securitisation positions: Notwithstanding the objective to set uniform standards 
for investments in securitisation positions throughout the EU financial sector, the specific 
requirements for banks under CRD III, insurance companies under Solvency II and investment 
funds under AIFMD and the UCITS Directive display important differences especially regarding 
the timeline for implementation. In addition, the forthcoming Commission’s proposal for an EU 
Regulation on Money Market Funds shall generally prohibit investments in this asset class. We 
believe that a complete ban on investments in securitisation positions is incommensurate 
and should be carefully reviewed in the course of the legislative proceedings.  



  

3. Do you consider that the way EU financial services legislation has been transposed or 
implemented has given rise to overlaps or incoherence? If so, please explain the issue and 
where it has arisen, giving specific examples of EU financial services legislation where 
applicable. 

Referring to Level 2 and Level 3 implementation of the financial services legislation, we can especially 
point to divergent standards for risk key figures in banking/insurance and fund sector. Under CRD 
IV and Solvency II, banks and insurance companies holding fund investments must account for these 
investments in their internal risk management. According to the regulatory requirements on risk-bearing 
capacity, however, they are not generally allowed to use risk key figures calculated by the fund 
managers under the UCITS Directive or AIFMD. Rather, they need to evaluate whether the risk 
measurement standards applied at the fund level are compatible with their internal systems of risk 
management e.g. regarding the underlying holding period or confidence level. In case no consistency 
can be established, banks and insurance companies need to recalculate the key figures under their own 
responsibility.  

Such multiplication of the risk measurement concepts unnecessarily adds to the administrative burden 
of all parties concerned. Therefore, it is desirable to allow the use of risk key figures established 
under the fund frameworks by banks and insurance companies subject to incremental 
harmonisation of the relevant risk measurement methods. Further work by the EU supervisory 
authorities is needed in this regard. 

 

4. How has the sequence in which EU financial services legislation has been developed impacted 
your organisation? Please identify the relevant legislation and, where applicable, specific 
provisions and explain the nature of the impact. 

The legislative and regulatory developments since the outburst of the financial crisis in 2008 have 
severely impacted BVI members. The entire German fund sector has been restructured under the new 
EU fund framework of AIFMD and the corresponding implementing act at national level. With the 
UCITS V reform in the pipeline and UCITS VI discussions appearing at the horizon as well as a whole 
array of further legislative reforms including EMIR, MiFID II, PRIPs, the Short Selling Regulation, the 
planned MMF Regulation and further measures on shadow banking, it is very difficult for the industry 
to keep pace with implementing and obeying the constantly changing EU rules. In addition to this 
directly applicable regulation, many fund managers must also follow the rules of the Solvency and CRD 
frameworks in order to ensure compliance by insurance undertakings and banks holding positions in 
fund units. This further layer of regulatory duties adds to the complexity of the operating environment 
for investment funds. 

 

5. Are there areas of EU financial services where the difference between forms of regulation 
(non-binding Code of Conduct or Recommendation to Member States vs legislative 
proposals) has affected your activities? 

Since a few years, we observe an increased use of Regulations instead of Directives for introducing new 
rules to the EU financial sector. While EU Regulations are a legitimate instrument of choice as regards 
technical and procedural matters, there are some difficulties in including provisions in EU Regulations 
which directly impact the national civil law. A current example is the Commission’s proposal for the 
PRIPs Regulation which aims at introducing a directly applicable claim for damages without specifying 



further circumstances necessary to enforce such claim such as the relevant statute of limitation. Hence, 
it is necessary to pay greater attention to the potential implications of the directly applicable EU 
Regulations to the established systems of national civil law.  

 

6. How do you think the coherence of EU financial services legislation could be further 
improved? 

 Please comment in particular on the extent to which the following would help to improve the 
coherence of future EU financial services legislation (please give examples to support your 
answer where possible): 

a) a framework for legislative reviews or review clauses included in initial pieces of 
legislation which link to the reviews of other related legislation? 

b) a unified, legally binding code of financial services law? 

c) different arrangements within the EU institutions for the handling of legislative 
proposals (please specify)? 

d) other suggestions?  

 

Given the proliferation of the EU financial services legislation in the last years and the involvement of 
EU institutions as well as EU supervisory authorities at different levels, enhancement of coherence in 
structural terms is a very challenging task. We are definitely not in favour of striving for a unified, 
legally binding code of financial services law because such uniform framework could not fully take into 
account the differences between financial sectors and industry structures at national level. Moreover, we 
are rather reluctant to the idea of a general framework for legislative reviews. In many cases, such 
reviews will not be limited to removing inconsistencies in the existing pieces of law, but will be used by 
different stakeholders for realising their ideas on the financial sector legislation, thus adding to the 
complexity of the entire system.  

Instead, we think that the EU institutions should offer official points of contact for the financial industry 
and other interest groups where concerns in terms of incoherent EU legislation could be submitted and 
would be dealt with in an efficient manner. Such point of contact would be obviously best placed with 
the EU Commission being responsible for tabling new legislative proposals. However, we believe that 
in order to increase efficiency and to provide for reciprocal control mechanisms, another point of 
contact could be established at the EU Parliament, possibly with the ECON secretariat. This would give 
the Parliament an opportunity to look independently into the matter and to request corrective action to 
be initiated by the Commission or the EU supervisory authorities where deemed appropriate.  

 

7. What practical steps could be taken to better ensure coherence between delegated acts and 
technical standards and the underlying "Level 1" text? 

In our view, there should be more transparency and better involvement of stakeholders in the 
Level 2 implementing process at the EU Commission. As it stands, the preparatory work for 
delegated acts and technical standards conducted by ESMA in the securities sector takes place in a very 
transparent manner involving public consultations and hearings on matters of particular importance. 
After ESMA’s recommendations and drafts being submitted to the Commission for approval, however, 
no further participation of stakeholders takes place, even though the Commission’s powers to modify 
the content of EU delegated acts are more and more exploited. A recent example of this development is 
the Commission Delegated Regulation to AIFMD where the industry has been left in ignorance for 



several months regarding the content of the final rules.  

 

8. Which area or specific change would you identify as the highest priority for the 2014-2019 
mandate in terms of improving the coherence of EU legislation? 

All the issues identified in our responses to questions 1-3 above are of relevance in the fund 
management practice. However, improving the coherence in the EU remuneration rules and the 
regulatory reporting requirements (cf. our response to question 1) as well as ensuring a level playing 
field in the distribution of investment products (cf. our comments on question 2) are of the highest 
priority to the German fund industry. 

 

9. Do you consider that the EU legislative process allows the active participation of all 
stakeholders in relation to financial services legislation?  What, if any, suggestions do you 
have for how stakeholder participation could be enhanced? 

We believe that there is room for improvement as regards participation of stakeholders at the 
Commission’s level. As explained in our comments on question 7 above, insufficient participation can 
be observed as regards the implementation of Level 2 delegated acts by the Commission. In addition, 
some Level 1 legislative proposals prepared by the Commission are also not being consulted in an 
appropriate manner. A recent example is the forthcoming Commission’s proposal for an EU Regulation 
on Money Market Funds which has never been discussed in detail with the industry or the wider public.  

 

10. Do you consider that EU legislators give the same degree of consideration to all business 
models in the EU financial sector? Please explain your answer and state any suggestions you 
have for ensuring appropriate consideration of different business models in the development 
of EU financial services legislation.  

According to our experience, the regulated investment fund sector is much stronger in the focus of the 
EU regulators compared to other investment products lacking equivalent regulation or supervision. The 
prominent role of investment funds in the shadow banking debate might serve as an example for this 
regulatory behaviour. Another area where the focus on investment funds becomes obvious is the EU 
framework for product transparency and distribution. While the standards for distribution of investment 
funds and other financial products are being further enhanced under MiFID II, there is no comparable 
commitment to raise the regulatory standards for insurance investment products under IMD II, even 
though capital insurance policies offer comparable investment propositions and compete for the same 
investors’ money at the point of sale.  

 

Note on answering the questions 

Please clarify in your answers whether your example relates to financial services legislation in force, or to 
proposals still under consideration. For example, if you refer to MiFID as an example, please specify whether 
your point relates to Directive 2004/39/EC ("MiFID 1") and accompanying implementing measures, or to the 
MiFID 2 negotiations based on Commission proposals COM (2011) 652 and 656. 

 


