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Questionnaire for the public consultation on 
enhancing the coherence of EU financial services legislation

The European Parliament's  Economic and Monetary Affairs Committee is launching a public consultation on
ways to further enhance the coherence of EU financial services legislation. Given the transition to a single rule
book in financial  services  across  the  EU and the EU legislator's  willingness  to  have "all  financial  markets,
products and actors covered by regulation" it is increasingly important to ensure that legislation fits together
seamlessly.  The consultation  will  feed  into  a  programme  of  reflection  to  determine  future  priorities  for  the
remainder  of  this  mandate  and to  inform the priorities  for  the  incoming Parliament  in  2014.   All  interested
stakeholders,  including  academics  and  informed  individuals,  are  invited  to  complete  the  Committee's
questionnaire  by  12  noon  CET on  Friday  14  June  and  send  it  by  e-mail  to:  econ-
secretariat@europarl.europa.eu.  All responses to the questionnaire will be published, so please do not send
any confidential  material  with your  response.  Please make  sure  you  indicate  the  identity of  the  contributor.
Anonymous contributions will not be taken into account.

IDENTITY OF THE CONTRIBUTOR

Individuals

Name of respondent:

Position:

Contact details:

Organisations

Name of organisation: ICI Global 

Name of contact point for response: Elizabeth Todd, Director, Global Legal Affairs

Contact details: Tel +44(0)203 009 3095; elizabeth.todd@iciglobal.org

Main activity of organisation: ICI Global is the global association of regulated funds publicly offered to 
investors in leading jurisdictions worldwide.  ICI Global seeks to advance the common interests and 
promote public understanding of global investment funds, their managers, and investors.  Members of 
ICI Global manage total assets of over $1 trillion in non-U.S. funds.  ICI Global is particularly focused 
on the role of funds in financial stability, transnational regulatory developments, capital markets, trading
and market infrastructure, and the role of funds in pensions and long-term savings. 

Registration ID in the Transparency register (where applicable): 296711210890-30

QUESTIONS

Introduction

ICI Global appreciates the opportunity to comment on the important questions raised by the European 
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Parliament's Economic and Monetary Affairs Committee (ECON) in this paper. We particularly welcome 
ECON’s focus on enhancing the coherence of EU financial services legislation. We have set out 
below some overarching comments which relate directly to our recent experience of EU law-making 
and regulatory processes following the introduction of the European System of Financial Supervision 
(ESFS) after the de Larosière report.1 More detailed answers follow the specific questions asked. 

General comments

We consider the process through which EU legislation is proposed and developed to have become 
increasingly complex and lengthy, involving as it does the EU institutions and its agencies, Member 
States, national competent authorities (NCAs), the European Systemic Risk Board, and various actors 
and stakeholders – some of whom are located in non-EU jurisdictions but nonetheless have interests 
to be considered given the global nature and connectivity of financial services and markets. We 
recognise that participants in the EU law-making processes often have competing interests which 
require dedicated and sometimes lengthy negotiation. 

The ESFS has fundamentally altered the model of EU regulation in financial services. It has 
introduced the new parameters and tools of macro-supervision and, welcome as it is with its focus on 
monitoring systemic risk and maintaining orderly markets, the onset of the ESFS has created an 
additional level of complexity for industry, investors and other stakeholders. They must now consider 
the impact of national laws which transpose EU Directives, Level 2 implementing measures which 
supplement Level 1 Directive requirements with considerable detail, and binding technical standards 
and guidelines of the European Supervisory Authorities (ESAs). Firms must increasingly dedicate 
resources and time away from business innovation and development, to identify the full range of their 
legal obligations across a wide range of EU and national legislative and regulatory instruments, to 
determine the correct measure of their regulatory compliance.

We consider this review of the makings of EU legislation to be timely. A more streamlined and 
consistent approach to the development of principled legislation and proportionate regulation will lead
to better outcomes, and will go some way to enhancing the coherence of EU legislation. It is against 
the outcomes of EU legislation that its efficacy and coherence should be judged.

Questions

1. Are there specific areas of EU financial services legislation which contain overlapping 
requirements?  If so, please provide references to the relevant legislation and explain the nature 
of the overlap, who is affected and the impact.

(a) Examples of the need for enhanced coherence  

There is a need to address overlaps in the EU asset management sector, particularly with regard to 
which investment management activities may be carried out under the single market passports 
created by UCITS (Directive 2009/65/EC), AIFMD (Directive 2011/61/EU) and MiFID (Directive 
2004/39/EC). The Commission and NCAs have, at times, taken different approaches to 
interpretation and supervision. Undesirable outcomes include lack of supervisory coordination, 
unlevel playing fields (which can lead to unfair markets), opportunities for regulatory arbitrage, and 
legal and regulatory uncertainty for firms. 

More specifically, it appears that the Commission and NCAs may be taking different approaches to 
the implementation of MiFID and the derogations in Articles 6(4) and 6(5) AIFMD which provide 
for certain MiFID activities to be undertaken by authorised alternative investment fund managers. 
The AIFMD is due to be implemented by Member States by 22 July 2013. However, a matter of 

1 The High-Level Group on Financial Supervision in the EU, Brussels, February 25 February 2009.
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weeks before the implementation deadline there is lack of clarity on the derogations in Article 6(4) 
AIFMD and what MiFID activities may be “passported” under the AIFMD passports. The current 
revision of MiFID by negotiations based on Commission proposals COM (2011) 652 and 656 
(MiFID II) and the MiFIR (MiFID regulation) bring some additional uncertainty and may accentuate
this lack of supervisory coordination.

2. Are there specific areas of EU financial services legislation in which activities/products/services 
which have an equivalent use or effect but a different form are regulated differently or not regulated
at all?  If so, please provide references to the relevant legislation and explain the nature of the 
difference, who is affected and the impact.

3. Do you consider that the way EU financial services legislation has been transposed or implemented
has given rise to overlaps or incoherence? If so, please explain the issue and where it has arisen, 
giving specific examples of EU financial services legislation where applicable.

Yes. 

(a) Greater accountability of EU institutions in the law-making process  

EU institutions, in particular the European Parliament and Commission, should be firmly 
accountable to EU citizens and industry. With this principle in mind, the EU institutions should 
engage more thoroughly and comprehensively with EU stakeholders in each stage of the law-
making process. It is particularly important to engage industry (i) during the preparation of 
legislative proposals given the ability of industry to foster economic growth and employment at a 
time this is needed in the single market; and (ii) given the complexity and interconnected nature of 
financial markets.

The increased complexity of EU Directives and Regulations reinforces the need for proper and 
detailed impact assessments. A recent case in point is the Commission’s proposal for the regulation 
of money market funds which has not been subject to the degree of economic analysis, industry 
engagement and deliberation which characterises the proposal of the Securities and Exchange 
Commission in the U.S. to regulate money market funds.2

(b) Resourcing,  implementing measures & challenges of delay  

The pace of revision and the volume of measures to reform various EU Directives and regulations 
in the financial services sector following the 2008-2009 banking crisis and 2008-2013 Eurozone 
crisis have created resource challenges in the European Commission and NCAs. A number of 
NCAs in the Eurozone have deprioritised engagement in the legislative processes for implementing
measures given reduced staffing levels under government cuts in jurisdictions where the sovereign 
debt crisis is most intense. 

One impact is that regulatory measures for the asset management sector have been significantly 
delayed, compromising industry’s ability to prepare for compliance. 

AIFMD came into effect on 21 July 2011; it is maximum harmonising and contains 50+ provisions
for implementing measures, both delegated and implementing acts3, and ESMA binding technical 
standards.  The implementing measures cover a wide range of prudential, operating and 
management requirements, for example, regulatory capital, risk and liquidity management, 
delegation and reporting. The Commission AIFMD regulation 231/2013 containing the majority of 

2 Issued 5 June 2013.
3 Articles 290 and 291 of the Treaty on the Functioning of the European Union.
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these implementing measures was adopted as secondary legislation on 20 March 2013, some 15 
months after the provision by ESMA of its technical advice to the Commission. This is 4 months 
before the date on which the Directive must be implemented and by which date affected firms must
comply.4

Such significant delay in the adoption of these implementing measures has prevented affected 
firms from assessing impacts on their operating models and delayed the deeper, strategic decisions 
that need to be taken for compliance.

This appears also to have been the case within ESAs such as the European Securities and Markets 
Authority (ESMA). ESA measures are important tools for supervisory convergence. While we 
appreciate the considerable expertise that agencies such as ESMA bring to EU legislative and 
regulatory processes we have concerns with the delay with which it is completing its own work 
close to the AIFMD implementation deadline. Examples are:

• draft regulatory technical standards in relation to managers of open-ended and closed-ended
alternative investment funds;

• guidelines on key AIFMD concepts;

• guidelines on sound remuneration policies;5

• guidelines on AIFM reporting obligations.6

(c) Regulatory uncertainty (AIFMD)  

Close to the implementation deadline there remains uncertainty on critical substantive aspects of 
Regulation 231/2013. For example, there are qualitative requirements on alternative investment 
fund managers to monitor originators and sponsors of asset-backed securities (ABS) and other 
securitisation transactions. Alternative investment fund managers are required to ensure that 
originators and sponsors of ABS have “skin-in-the-game” and disclose, inter alia, to an alternative 
investment fund manager the net economic interest, which must not be less than 5%, in the 
securities in which the alternative investment fund manager proposes to invest.7 European credit 
institutions have been subject to the 5% net interest requirements since CRD II8 in 2009, but this is 
not the case for non-EU originators and sponsors in what is a globally connected sector. A number 
of non-EU originators and sponsors are not credit institutions and are not required to be such by the
rules of their home jurisdictions. 

Also, some information that sponsors and originators must disclose to alternative investment fund 
managers is not available or is proprietary information. Some firms affected by AIFMD may need 
to divest from securitisation positions given the difficulty with which it will be to comply with 
these monitoring obligations. This would have undesirable outcomes:  the competitiveness of the 
European ABS market globally is affected, and investment opportunities for EU investors may also
be eliminated.

4 The Commission also adopted the required implementing acts under Article 291 TFEU very late: Regulation 447/2013 on opt-in procedures for 
Article 3 AIFMs, and Regulation 448/2013 on the Member State of Reference procedure were adopted on 15 May 2013.
5 Final report 11 February 2013 ESMA/2013/201 awaiting translation by jurist-linguists before adoption by ESMA.
6 Consultation paper on Guidelines on reporting obligations under Article 3 and Article 24 of the AIFMD, 24 May 2013 ESMA/2013/592.
7 Article 17 AIFMD and Articles 51-56 of Commission AIFMD Regulation 231/2013. 
8 Article 122(a) of the Capital Requirements Directive 2006/48/EC.
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(d) Commission departures from ESMA technical advice  

We have some concern about the extent to which the Commission has departed from ESMA 
technical advice on AIFMD implementing measures. 

Regulation 231/2013 departed from ESMA’s technical advice without explanation in key areas. 
These include leverage calculation methodologies9, the delegation requirements and the test for the 
supervisory assessment of “letterbox entity”, and the meaning of ‘collateral’ concerning custody 
obligations on depositaries of alternative investment funds.

While we recognise that the Commission is not required to follow ESMA’s advice, the credibility 
of the process for implementing measures and secondary legislation, including binding technical 
standards, must be ensured.  ESMA’s technical advice is compiled through transparent, EU-wide 
consultation and stakeholder engagement. ESMA provides expert understanding from the diverse 
range of Europe's NCAs, being a forum in which regulatory and supervisory best practices are 
developed. 

Departure by the Commission as exemplified above creates a democratic deficit and it should 
accordingly be accountable by being required to explain its reasons for significant departures from 
ESMA’s advice.

(e) Impact assessments by European Parliament  

More comprehensive impact assessments must be undertaken by the Commission before draft 
legislative proposals are finalised for negotiation with the European Parliament and Council. 

We have significant concerns that during the Level 1 Directive negotiation process, the European 
Parliament is able to introduce legislative amendments for which no impact assessments have been 
conducted, and in which industry and other stakeholders have not been engaged. It is a democratic 
principle that the European Parliament be accountable in its role as co-legislator much the same 
way as the Commission should be. Some of these amendments are voted through as legal 
provisions in final Directives after the trilogue negotiations between the Parliament, Commission 
and Council. Again, it is often the case that impact assessments and credible economic analyses 
have not been conducted in relation to final amendments agreed between the co-legislators during 
the trilogue process. 

Recent examples include the final CRD IV proposal on remuneration (1:1 ratio of fixed salary to 
bonus, 1:2 with shareholder approval). UCITS V is currently being renegotiated and the Parliament 
has again introduced amendments to the Commission proposal; no impact assessment has been 
conducted for these amendments.

Please refer also to our responses to Questions 3(a) above and 6(a) below.

4. How has the sequence in which EU financial services legislation has been developed impacted your
organisation? Please identify the relevant legislation and, where applicable, specific provisions and 
explain the nature of the impact.

As noted above, the significant delay in the Commission adopting Regulation 231/2013 on AIFMD
implementing measures has prevented timely consideration of strategic and operational business 
issues. This in turn creates costly compliance challenges for our member firms. 

9 In its technical advice ESMA, cognisant of the diversity of AIFM business models, proposed that the “Advanced Method” be used to calculate use 
of leverage by AIFMs such as hedge fund managers, as a better measurement of risk and ultimately systemic risk. The Commission did not legislate 
for this in Regulation 231/2013.
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5. Are there areas of EU financial services where the difference between forms of regulation (non-
binding Code of Conduct or Recommendation to Member States vs. legislative proposals) has 
affected your activities?

6. How do you think the coherence of EU financial services legislation could be further improved?

Please comment in particular on the extent to which the following would help to improve the 
coherence of future EU financial services legislation (please give examples to support your answer 
where possible):

a) a framework for legislative reviews or review clauses included in initial pieces of 
legislation which link to the reviews of other related legislation? Review is an important 
mechanism; however, a better objective would be to ensure that draft legislative 
measures proposed at first instance are more coherent, reasonable, based on real evidence
and compelling impact assessments, and not overly politicised during Level 1 
negotiations. Draft legislative proposals should also respect the Treaty principles of 
conferral, competence and subsidiarity.

b) a unified, legally binding code of financial services law?  If this this question concerns 
review of European financial services legislation, our view is that the acquis 
communautaire has existed for some time as a legal code binding on Member States, EU 
citizens and industry. It is developed incrementally by the Court of the Justice of the 
European Union in line with the principles of the founding and successor Treaties.

It is also a long-standing principle of the Treaties and Union law that the different legal 
systems and traditions of the Member States should be respected.10 If the Union’s 
financial services legislation is to be further codified, it should be done in accordance 
with the Treaty principles of subsidiarity, proportionality, non-discrimination, and based 
on an internal market characterised by free movement of goods and services, and 
promoting competition.

To the extent that this question concerns the development of a single rulebook on 
financial services encompassing products and services in the internal market, our view is 
that this should not detract from the Treaty principles mentioned above. 

c) different arrangements within the EU institutions for the handling of legislative proposals
(please specify)? As we have noted in our answers in 3(d) and 3(e) above, to maintain 
credibility and enhance accountability and transparency, the Commission and European 
Parliament should be more accountable within their own internal legislative and 
decision-making processes prior to trilogue negotiations. This should particularly be the 
case where amendments are introduced which have not been subjected to impact 
assessments, public consultations or rigorous analysis by experts. 

d) other suggestions? 

• Increased resourcing in the EU institutions and agencies for more engagement with 
industry.

• More engagement and consultation with the industry and other interested parties.

• Consider improving availability of data to market and investors, while remaining 
sensitive to proprietary and commercial concerns.  

• Achieve the correct balance between (i) high-level, principled legislation and more 
detailed, sector-specific regulatory requirements; (ii) regulation and supervision, and the 

10 Article 67 TFEU (ex Article 61 TEC, ex Article 29 TEU.
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roles and balance between NCAs and ESAs. 

7. What practical steps could be taken to better ensure coherence between delegated acts and technical
standards and the underlying "Level 1" text?

Matters of scope should be comprehensively addressed in Level 1 Directives; where questions on 
scope are left unresolved in Level 1 texts these may not be addressed or remedied in implementing 
measures. The outcome is regulatory uncertainty for firms and possibly divergent supervision by 
NCAs. An example of this is the Article 4(4) binding technical standards on types of AIFM 
mentioned in the answer to 3(b) above.

8. Which area or specific change would you identify as the highest priority for the 2014-2019 
mandate in terms of improving the coherence of EU legislation?

• The independent and expert role of the ESAs should be respected and enhanced. The ESAs are 
comprised of technical experts from NCAs with sectoral specific experiences. Therefore the 
ESAs have a key role to play in ensuring the effectiveness and convergence of EU legislation, 
and the appropriate balance between effective legislative processes and regulation.

• Comprehensive and improved impact assessments with credible data underpinning Commission 
legislative proposals, as well as for amendments introduced by the European Parliament through 
its own internal decision-making with regard to legislative proposals.

9. Do you consider that the EU legislative process allows the active participation of all stakeholders in
relation to financial services legislation?  What, if any, suggestions do you have for how 
stakeholder participation could be enhanced?

There should be a greater role for industry to play earlier in the formulation of legislative proposals
and in impact assessments. EU legislative bodies must engage all stakeholders more fully for more 
comprehensive impact assessments and for analysis to be credible. 

For example, money market fund legislation currently proposed for the EU would benefit 
significantly from more comprehensive public consultation.  The complexity of technical issues 
such as diversification, liquidity, eligible assets and valuation necessitate thorough study of data, 
the analysis of sectoral experts and robust public dialogue in order to identify appropriate reforms 
that will strengthen money market funds while preserving their benefits for investors and markets.  
It is imperative to demand rigour in a regulatory process to ensure credibility.  Requirements like 
those embodied in proposed money market fund regulation should be well analysed and tested prior
to being formally submitted to a legislative process.

10. Do you consider that EU legislators give the same degree of consideration to all business models in
the EU financial sector? Please explain your answer and state any suggestions you have for 
ensuring appropriate consideration of different business models in the development of EU financial
services legislation. 

a) This has not been our experience. As we have noted, proper analysis of draft legislative 
proposals impact assessments and stakeholder consultation should be conducted to identify the 
appropriate industry population to be regulated, to determine what regulatory outcomes are sought. 
The remuneration provisions in the final Level 1 text for CRD IV are an example of legislative 
provisions being voted on and having legal effect where no impact assessments or public 
consultations have been conducted.

b) The Commission has tabled proposals to amend UCITS11 (“UCITS V”) with additional 
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requirements for depositaries - to enhance investor protection - and requirements for UCITS 
management companies to maintain remuneration policies as part of sound and effective risk 
management.

The UCITS management and marketing passport is one of the most successful in the internal 
market since its inception. It is also acknowledged internationally as a successful and attractive 
brand for investment by retail investors around the world. These are part of a wider constituency 
whose interests should be considered under EU revision proposals and impact assessments. We 
consider that taking account also of these stakeholders is in the interests of maintaining the 
integrity of the UCITS brand and the EU’s competitiveness as a trade bloc globally.

For this reason we recommend that the Commission and other EU institutions engage with their 
international counterparts when considering revision of UCITS. 

Note on answering the questions

Please clarify in  your  answers  whether  your  example  relates  to  financial  services  legislation in  force,  or  to
proposals still under consideration. For example, if you refer to MiFID as an example, please specify whether
your point relates to Directive 2004/39/EC ("MiFID 1") and accompanying implementing measures, or to the
MiFID 2 negotiations based on Commission proposals COM (2011) 652 and 656.

11 Directive 2009/65/EC.
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