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The European Parliament's Economic and Monetary Affairs Committee is launching a public consultation on 

ways to further enhance the coherence of EU financial services legislation. Given the transition to a single rule 

book in financial services across the EU and the EU legislator's willingness to have "all financial markets, 

products and actors covered by regulation" it is increasingly important to ensure that legislation fits together 

seamlessly. The consultation will feed into a programme of reflection to determine future priorities for the 

remainder of this mandate and to inform the priorities for the incoming Parliament in 2014.  All interested 

stakeholders, including academics and informed individuals, are invited to complete the Committee's 

questionnaire by 12 noon CET on Friday 14 June and send it by e-mail to: econ-

secretariat@europarl.europa.eu.  All responses to the questionnaire will be published, so please do not send 

any confidential material with your response. Please make sure you indicate the identity of the contributor.  

Anonymous contributions will not be taken into account. 

 

IDENTITY OF THE CONTRIBUTOR 

Individuals 

Name of respondent:  

Position:  

Contact details: 

Organisations 

Name of organisation: BVR (Bundesverband der Deutschen Volksbanken und Raiffeisenbanken, 

National Association of German Cooperative Banks)* 

Name of contact point for response: Ms Susanne Mulch 

Contact details: Tel: +32 286 98 43 Email: s.mulch@bvr.de 

Main activity of organisation: promoter of, representative for, and a strategic partner of its member 

banks 

Registration ID in the Transparency register (where applicable): 22330076571-75 

 

QUESTIONS 

1. Are there specific areas of EU financial services legislation which contain overlapping 

requirements?  If so, please provide references to the relevant legislation and explain the nature 

of the overlap, who is affected and the impact. 

There are several overlapping requirements in European financial services legislation in place. The most 

striking example consists in parts of the “banking union”. Even legal experts are hardly able to oversee 

the overlaps between the proposals for a directive on deposit guarantee schemes and the proposal for a 



directive on crisis management (RRD, recovery and resolution). This leads to significant difficulties for 

– well functioning – deposit guarantee systems as well as for credit institutions which are financing 

them.  

These legal uncertainties are even being aggravated by the fact that the Europaen Commission is going 

to adopt a new proposal on a “Single Resolution Mechanism”, which will lead to further overlaps with 

the proposals named above.   

Furthermore, there are several overlapping requirements in the field of reporting of OTC derivative 

trading. While EMIR requires reporting of all derivative contracts to transaction registers this reporting 

of derivative contracts also has to be done according to MiFID I. The required content of the reporting is 

not entirely coherent. In practice, this means that credit institutions have to report the same transaction 

twice which creates unjustified burden. In the course of the review of MiFID this problem is going to be 

tackled. Since MiFID II / MiFIR will still take some time to be adopted, this problem meanwhile 

remains unsolved. 

2. Are there specific areas of EU financial services legislation in which activities/products/services 

which have an equivalent use or effect but a different form are regulated differently or not 

regulated at all?  If so, please provide references to the relevant legislation and explain the nature of 

the difference, who is affected and the impact. 

The most prominent example for activities, products or services with an equivalent use or effect but a 

different form which are being unregulated is the so called “shadow banking” sector and its products.  

Furthermore, in the proposal for a regulation on PRIPS which is currently under discussion, there are 

several amendments tabled in ECON which would lead to significant overlaps of the PRIPS regulation 

with MiFID II / MiFIR or UCITS, for example when it comes to sanctions, to the question of eligible 

assets or to a product approval procedure.  

3. Do you consider that the way EU financial services legislation has been transposed or implemented 

has given rise to overlaps or incoherence? If so, please explain the issue and where it has arisen, 

giving specific examples of EU financial services legislation where applicable. 

We do believe that the transposition and implementation of EU financial services legislation has lead to 

overlaps and inconsistencies. On the one hand, these conflicts have arisen in the interpretation of 

directives and regulations and on the other hand in the adoption of delegated and implementing 

regulations. This has been demonstrated by the recent example of EMIR. In addition to the given 

inconsistencies of level-1 and level-2 texts the European Commission in its interpretating FAQs came 

up with an interpretation diverging from ESMA’s FAQs.   

Furthermore, there seem to be inconsistencies in the current system when it comes to the responsibility 

for the interpretation of EU law since national authorities are no longer responsible for the interpretation 

and neither ESMA can give a binding interpretation of the EMIR regulation but in quite some cases 

refers to the Commission.  

The rationale behind drafting guidelines by the ESA’s is to provide for a coherent supervisory practice 

(according to art. 16 para. 1 Regulation 1095/2010). In contrary to this provision, ESMA in some cases 

overrides level-1 legislation. The question of defining the term “relevant persons” can serve as an 

example. While according to the MiFID I Implementing Directive (art. 2 para. 3 c)) “relevant persons” 

are those employees who are “involved in the provision by the firm of investment services and 

activities” the ESMA “Guidelines on remuneration policies and practices (ESMA/2013/606)” also 

include other staff into the scope who are involved only “indirectly” into the provision of investment 

services (Chapter II, No. 5 of the guidelines). This is an example for ESMA extending the scope of 



level-1 legislation without proper control by the European legislator.  

Another example are the EBA “Guidelines on Internal Governance (EBA GL44)” which in practice lead 

to several inconsistencies with the requirement for anti-money laundering and securities supervision.        

4. How has the sequence in which EU financial services legislation has been developed impacted your 

organisation? Please identify the relevant legislation and, where applicable, specific provisions and 

explain the nature of the impact. 

Especially for our mainly small and medium-sized members (the local Volksbanken and 

Raiffeisenbanken) the huge amount and extremly high speed of EU financial services regulation (e.g. 

CRR/CRD IV, SSM, SRM, Crisis Management, DGS, MiFID II/MiFIR, EMIR, PRIPS, Mortgage 

Credit Directive, Payments Account Package) is causing problems when it comes to implementing and 

dealing with the amount of new provisions leading to a “regulatory risk”. In our opinion, this threatens 

credit institutions with less risky business models which proved their stability in the financial crisis 

since the principle of proportionality is not taken into account sufficiently. This is contrary to what had 

been taken as conclusions from the financial crisis.   

5. Are there areas of EU financial services where the difference between forms of regulation (non-

binding Code of Conduct or Recommendation to Member States vs legislative proposals) has 

affected your activities? 

In practice, the difference between non-binding and binding forms of regulation only lead to gradual 

discrepancies since the “comply or explain” procedure would usually apply to national deviations from 

recommendations. 

But we take a much more critical look on the increasing tendency of the European Commission to 

choose the regulation as a legal form, as for example with the proposal for a regulation on insider 

dealing and market manipulation. While welcoming the initiative as such the binding provisions on 

sanctioned practices (in administrative as well as in criminal law) in a directly applicable EU regulation 

do cause several fundamental legal problems especially because of the lack of clarifications and the 

frequent use of vague legal terms. We believe that this touches upon the constitutional principle of 

“nulla poena sine lege certa” (art. 7 ECHR). According to this principle legal provisions need to be clear 

and unambigious for those bearing obligations from the law.  

6. How do you think the coherence of EU financial services legislation could be further improved? 

 Please comment in particular on the extent to which the following would help to improve the 

coherence of future EU financial services legislation (please give examples to support your answer 

where possible): 

a) a framework for legislative reviews or review clauses included in initial pieces of legislation 

which link to the reviews of other related legislation? 

In general, more time should be granted for new legislation to evolve and prove in practice 

before a review process is being initiated. As a positive example, we would like to point out 

the IMCO report on the transposition of the Consumer Credit Directive which calls for 

longer wating periods until a review process is being started. 

b) a unified, legally binding code of financial services law? 

c) different arrangements within the EU institutions for the handling of legislative proposals 

(please specify)? 

d) other suggestions?  

It would be preferable to give associations and banks a stronger role and a more active 



involvement in a process of review in order to prevent inconsistencies. This could even be 

arranged for in a “review framework”, maybe in the form of an inter-institutional agreement.  

7. What practical steps could be taken to better ensure coherence between delegated acts and technical 

standards and the underlying "Level 1" text? 

In order to ensure a better coherence between level-1 texts and delegated acts as well as technical 

standards it would be desirable not to start consultations of the ESA’s on level-2 texts until the level-1 

texts are being finalised. Especially concerning EBA’s work on level-2 texts to the crisis management 

directive, those consultations build on “moving targets” and the results cannot be corrected in a 

sufficient manner afterwards.  

8. Which area or specific change would you identify as the highest priority for the 2014-2019 

mandate in terms of improving the coherence of EU legislation? 

First of all, it would be necessary to have a real break before proposing new legislatory measures. Those 

laws which have already been adopted as a reaction to the financial crisis and those which are still 

awaiting their finalisation in the legislative process until 2014 should be given the necessary time to be 

implemented. Their interdependence should be analysed carefully before proposing any new inititatives 

with the exception of the shadow banking sector where we would consider a legislative measure as 

necessary. Constant changes of the legal framework and structures are contradictory to the stability of 

the financial market and contribute to uncertainty. 

9. Do you consider that the EU legislative process allows the active participation of all stakeholders in 

relation to financial services legislation?  What, if any, suggestions do you have for how 

stakeholder participation could be enhanced? 

The legislative process on EU level is quite transparent until it reaches the stage of trialogues. With 

some trialogues going on for months or even years (such as the trialogue on the CARRP file) where 

aspects and topics are being re-opened and even the EP’s position does not seem to stand as stable as it 

would be supposed to be after having voted in the committee or in plenary, it is hard for stakeholders 

and the industry to find out where the process is standing and in the end what would have to be 

implemented in practice once the proposal is adopted. A possible solution could be to more often go 

into a real second reading or to make trialogue discussions more transparent.  

When it comes to public consultations from the EU institutions and agencies we would propose to think 

about establishing a central consultation website about financial markets regulation from the various 

institutions and bodies. It could be feasible to merge the consultation websites of the Commission and 

the ESA’s in order to ensure a better overview about the various topics and deadlines.  

10. Do you consider that EU legislators give the same degree of consideration to all business models in 

the EU financial sector? Please explain your answer and state any suggestions you have for 

ensuring appropriate consideration of different business models in the development of EU financial 

services legislation.  

Different business models, such as the cooperative banking model, and special characteristics stemming 

from different markets are not being taken into consideration sufficiently in EU legislation. The 

principle of proportionality is not being taken into account in a sufficient manner. 

We believe that the concept standing behind EU financial markets legislation is a globally acting, big 

bank in the legal form of a listed company. Small companies with a more regionally focussed business 

modell are not given sufficient room to breathe. The underlying concept when developing a Single Rule 

Book seems to be a rather egalitarian understanding of law-making. 



We strongly advocate for letting enough room for exemptions from rules being designed for big and 

globally acting credit institutions which are mostly listed companies. The majority of the credit 

institutions are smaller and medium-sized companies active in their region.  

When establishing rules for those “global players” in the form of a minimum harmonization the 

principle of proportionality cannot be applied properly.  

 

Note on answering the questions 

Please clarify in your answers whether your example relates to financial services legislation in force, or to 

proposals still under consideration. For example, if you refer to MiFID as an example, please specify whether 

your point relates to Directive 2004/39/EC ("MiFID 1") and accompanying implementing measures, or to the 

MiFID 2 negotiations based on Commission proposals COM (2011) 652 and 656. 

 

* Volksbanken and Raiffeisenbanken with over 17 million members and 30 million customers, is a pillar of 

the German banking industry and a major force in the German economy. 

As the central organization of the cooperative banking group, the BVR (Bundesverband der Deutschen 

Volksbanken und Raiffeisenbanken), functions as a promoter of, representative for, and a strategic partner of 

its members. 

The cooperative banking group is traditionally associated with, and feels a particular obligation to, a host of 

small to medium-sized enterprises. It has always been the policy of the group to promote the interests of 

SME members and customers. The BVR is actively committed to supporting these enterprises in all financial 

matters. Volksbanken and Raiffeisenbanken as independent enterprises are rooted in regional economic life 

in a unique way. Their business strengths lie in a thorough knowledge of the market and personal contact 

with the people in the region. 


