
EUROPEAN PARLIAMENT

COMMITTEE ON ECONOMIC AND MONETARY AFFAIRS

- PUBLIC CONSULTATION -

Questionnaire for the public consultation on 
enhancing the coherence of EU financial services legislation

The European Parliament's  Economic and Monetary Affairs Committee is launching a public consultation on
ways to further enhance the coherence of EU financial services legislation. Given the transition to a single rule
book in financial  services  across  the  EU and the EU legislator's  willingness  to  have "all  financial  markets,
products and actors covered by regulation" it is increasingly important to ensure that legislation fits together
seamlessly.  The consultation  will  feed  into  a  programme  of  reflection  to  determine  future  priorities  for  the
remainder  of  this  mandate  and to  inform the priorities  for  the  incoming Parliament  in  2014.   All  interested
stakeholders,  including  academics  and  informed  individuals,  are  invited  to  complete  the  Committee's
questionnaire  by  12  noon  CET  on  Friday  14  June  and  send  it  by  e-mail  to:  econ-
secretariat@europarl.europa.eu.  All responses to the questionnaire will be published, so please do not send
any confidential  material  with your  response.  Please make  sure  you  indicate  the  identity of  the  contributor.
Anonymous contributions will not be taken into account.

IDENTITY OF THE CONTRIBUTOR

Organisations

Name of organisation: NYSE Euronext

Name of contact point for response: Mark MacGann

Contact details: mmacgann@nyx.com 

Main activity of organisation: Operator of financial markets, provider of trading technologies

Registration ID in the Transparency register (where applicable): 17804464809-28

GENERAL COMMENTS

NYSE Euronext is a leading global operator of financial markets, a manager of index and other
referential  data and a provider of innovative trading technologies.  NYSE Euronext’s regulated
markets  in  Europe  (Amsterdam,  Brussels,  Lisbon,  London  and  Paris)  and  exchanges  in  the
United  States  provide  for  the  trading  of  cash  equities,  bonds,  futures,  options,  and  other
Exchange-traded products. NYSE Liffe is the name of NYSE Euronext’s European derivatives
business and is the world’s second largest derivatives business by value of trading. It comprises
regulated  markets  in  five  EU Member  States  which  operate  on the  basis  of  the  Markets  in
Financial  Instruments  Directive  (“MIFID”).  In  addition,  NYSE Euronext  has  over  25  years  of
experience in compiling, calculating and publishing a wide range of benchmark indices in Europe
and the United States, including the CAC 40 and AEX indices. 

We support the initiative taken by the European Parliament’s Economic and Monetary Affairs
Committee  to  investigate  on  the  coherence  of  EU  financial  legislation  and  welcome  the
opportunity to provide comments. 
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Our response is organised around three main themes: 

− The establishment of a level playing field across the industry;
− The coherence of new proposed legislation with existing rules and standards;
− Discrepancies  between  the  intent  of  legislation  and  its  effects  once  adopted  and

implemented.

These general comments complement our detailed response to the questionnaire below.

1. Ensuring a level playing field across the industry

We would like to stress the importance of the creation of a level playing field across the financial
industry in order to ensure that similar types of businesses are governed by the same rules. The
Lamfalussy report on Securities Markets Regulation (2001) – and more recently the report led by
Jacques de Larosière on Financial Supervision in the EU (2009) – already identified this as one of
the main objectives to aim for while devising the overall rules for EU financial markets. However
in  the financial  services  sector,  there  are  a number  of  material  differences in  the regulatory
treatment of market participants and trading spaces.  While some of these differences are fully
legitimate – e.g. products that are different in nature need tailored regulation – others do not
seem to be justified. 

For instance, regulated markets and multilateral trading facilities (MTFs), while fulfilling the same
functions, are covered by different rules under MiFID I. In addition, some trading spaces which
perform the same functions as multilateral or bilateral platforms, like broker crossing networks,
are currently not regulated as trading venues. Another example would be the proposed organised
trading facility (OTF) in the Commission’s MiFID II and MiFIR proposals: while the OTF will have
the same functional multilateral role as a Regulated Market or MTF – bringing together third party
buying and selling interests – it will not be governed in a truly multilateral way. Our response to
Question 2 below further details these and other examples.

2. Coherence of new proposed legislation with existing rules and standards

While devising, updating or implementing rules for the industry, legislators and regulators should
ensure that new regulatory efforts are coherent and compatible with existing rules, standards, and
objectives  both  at  EU and international  level.  This  is  particularly  important  in  order  to  avoid
enshrining into EU law overlapping requirements, diverging definitions, or rules whose effects will
run counter to objectives established at global level. At international level, aiming at achieving
global convergence or at least compatibility of frameworks across jurisdictions will be particularly
helpful  to  cross-border  companies  and  market  participants  active  in  many  jurisdictions  in
appropriately implementing and complying with regulatory change. Active participation in global
regulatory structures is essential for the EU’s economy going forward. Our response to Questions
1, 6, and 8 below further details these points. 

3. Discrepancies between intent and effect of financial legislation

Considerable discrepancies exist in the financial sector between the intent of a piece of legislation
and its effects once adopted and implemented. These inconsistencies have diverse causes: they
can stem from delayed or faulty transposition of EU legislation into national law, or result from
divergent  implementation  and  interpretation  of  rules  at  national  level,  as  was  the  case  with
waivers from pre-trade transparency under MiFID I. We also anticipate that, in the future, there
might be mismatches between the intent and general framework laid out in Level 1 texts and the
detailed technical rules contained in Level 2 measures. At this stage, we would like to stress that
getting the rules right is not sufficient:  particular attention should also be paid to their proper
implementation, interpretation, and enforcement. The historical development of legislative texts,
setting  out  the original  goals  and objectives  underpinning  a  reform,  should  systematically  be
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made available and taken into account at each step of the legislative process. Our response to
Questions 3 and 7 below further details these points.

QUESTIONS

1. Are there specific areas of EU financial services legislation which contain overlapping 
requirements?  If so, please provide references to the relevant legislation and explain the nature of 
the overlap, who is affected and the impact.

While devising, updating or implementing rules for the industry,  legislators should ensure that
new regulatory efforts are coherent and compatible with existing rules, standards, and objectives
both at EU and international level. This is particularly important in order to avoid enshrining into
EU law overlapping requirements, diverging definitions, or rules whose effects will run counter to
objectives established at global level. In order to maintain coherence across legislative files,  it is
also important to ensure that they do not have contradictory objectives. In our view, avoiding
contradictory  objectives  across  different  pieces  of  legislation  is  the  main  challenge  to  be
addressed. Therefore, in addition to identifying overlaps, our response references situations in
which different pieces of legislation have inconsistent or contradictory objectives.

Before giving specific sectoral examples of overlapping and contradictory requirements, we would
like to highlight the existence of importance diverging definitions of key concepts in relation to
our business: 

o The definition of a “trading venue” in MiFID applies to Regulated Markets, Multilateral
Trading  Facilities  and  Systematic  Internalisers.  In  EMIR,  the  definition  of  a  “Trading
venue” only applies to Regulated Markets and Multilateral Facilities. 

o The definition of “market-making” can be interpreted in different ways or be subject to
different  criteria  depending  on  the  text.  The  MiFID  II  proposals,  the  Short  Selling
Regulation, and the Market Abuse Regulation all contain different definitions of market-
making / market-maker.

Below follows  a set  of  sectoral  examples  of  legislative initiatives delivering  contradictory
objectives and overlaps: 

1. The proposal to introduce a Financial Transaction Tax runs counter to the G20
objectives

o There  are  several  aspects  of  the  Commission  proposal  that  have  the  potential  of
disproportionately  increasing  the  cost  of  on-exchange  trading  and  clearing,  thereby
incentivising  over-the-counter  ("OTC")  transactions.  This  appears  to  be  in  complete
contradiction  with  the  G20  policy  objectives  of  increasing  the  levels  of  trading  on
transparent, regulated and multilateral trading venues and using central clearing houses
as key elements of measures to increase financial stability. In turn, the FTT proposal is
contrary to the regulatory objectives laid out in EMIR and MiFID II/MiFIR.

2. Lack of legislative consistency regarding SME financing objectives 

o Access  to  capital  markets  is  a  particularly  acute  problem  for  Small  and  Medium
Enterprises  (SMEs)  and  one  which  the  EU  has  rightly  made  one  of  its  main  policy
objectives.  However,  we note that often different pieces of legislation,  while  potentially
well-intended,  generate  overlaps  and  conflicting  objectives  when  examined  in  detail.
Notable examples include:
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o  The proposals in MAD / MAR to remove ‘accepted market practices’ with the
aim of achieving a Single rulebook for financial markets, would have had the
unintended  consequence  of  rendering  the  operation  of  liquid  contracts
impossible. This would have had a significant impact on the ability of SMEs to
raise capital on Europe’s financial markets. Fortunately, these proposals were
revised in the co-legislative process;

o In MIFID II,  the provision in Article 35(7) allowing the shares of companies
listed on SME Growth Markets to be traded on other SME Growth Markets
without the consent of the issuer will lead to a fragmentation in the liquidity of
SME stock which, coupled with a lack of market research and consolidated
market data, will produce price discrepancies across the venues on which the
SME stock was traded and result in a loss of investor confidence in the price
formation process.   This  will  be  compounded by the strong  ‘home bias’  of
investors in SMEs, where the proximity of the investor to the issuer is key.
Accordingly, NYSE Euronext is of the opinion that the trading of SME stock on
other SME Growth Markets should only occur with the explicit consent of the
SME issuer.

o In  its  recent  “Green  Paper  on  long-term  financing  of  the  European  economy”,  the
European Commission has called for measures that support the development of dedicated
SME markets beyond the “SME growth label’ proposed within MiFID II, to increase both
their  exposure  to  capital  markets  funding  as  well  as  venture  capital  that  relies  on
exchanges to turn their investment into initial public offerings. Linking back to our first set
of comments on the FTT, without an SME exemption, such public and private initiatives to
support SME’s access to finance could be deeply jeopardised.

3. The new framework for Packaged retail Investment Products (PRIPs) currently
being  discussed  by  European  legislators  is  introducing  overlapping
requirements and inconsistencies in respect of the Key Information Document
(KID)

o If the requirement for a KID were to be extended to listed shares, the outcome would be
an  obligation  on  issuers  to  produce  both  this  document  and  the  existing  Prospectus
summary required by the Prospectus Directive. Requiring both documents at the same
time  would  create  duplication  and  would  constitute  an  unjustified  burden  for  issuers
because they would essentially have the same purpose. In addition, it would not address
the current failings of the Prospectus summary.

o The Prospectus summary is a static document. Updates required from issuers as per the
Market Abuse and Transparency Directives are done via disclosures and statements on
websites  and press releases.  If  the KID replaces the Prospectus summary,  the same
approach should continue. In case the KID were to be a ‘live’ document then the Market
Abuse and Transparency Directives would need to be updated.

4. Ensuring consistency between the  proposed Central  Securities  Depositories
Regulation (CSD-R) and MIFID / IOSCO Principles

o An important objective in respect of the current discussions on the CSD Regulation, is the
elimination  of  overlapping  requirements  between  MiFID  II  and  the  CSD  Regulation
regarding  the  application  of  the  relevant  MiFID  II  requirements  to  CSDs,  namely
concerning the qualification of safekeeping services as investment or ancillary services. It
does not  make sense for  CSDs to  have to  comply with  MiFID II  requirements  when
providing services explicitly  listed in Section A or Section B of the Annex to the CSD
Regulation proposal. 

o In addition, there are inconsistencies between the CSD Regulation proposal and the 2012
Principles for Financial  Market Infrastructures established by IOSCO on the one hand,
and the 2009 ESCB-CESR Recommendations for Securities Settlement Systems on the
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other  hand.  The  wording  of  the  CSD  Regulation  and  the  referred  principles  and
recommendations should be aligned to avoid inconsistent implementation. 

2. Are there specific areas of EU financial services legislation in which activities/products/services 
which have an equivalent use or effect but a different form are regulated differently or not regulated 
at all?  If so, please provide references to the relevant legislation and explain the nature of the 
difference, who is affected and the impact.

We would like to stress the importance of the creation of a level playing field across the financial
industry in order to ensure that similar types of businesses are governed by the same rules. The
Lamfalussy report on Securities Markets Regulation (2001) – and more recently the report led by
Jacques de Larosière on Financial Supervision in the EU (2009) – already identified this as one
of  the  main  objectives  to  aim  for  while  devising  the  overall  rules  for  EU  financial  markets.
However  in  the  financial  services  sector,  there  are  a  number  of  material  differences  in  the
regulatory treatment of market participants and trading spaces.  While some of these differences
are  fully  legitimate  –  e.g.  retail  investors  should  not  be  subject  to  the  same  rules  and
requirements as institutional investors – others do not seem to be justified. 

There are a number of material differences between trading spaces:

 (i) Between Regulated Markets and Multilateral Trading Facilities 

In addition to Regulated Markets, MiFID 1 created a second type of multilateral trading venue, the
Multilateral Trading Facility or MTF. Both these types of venues are fulfilling the same functions,
but  are  covered by different  rules.  Because  Regulated  Markets  were  the historical  dominant
players in the cash equity execution landscape, a more lenient regime was applied to MTFs, in
order to foster competition. Now that competition has been successfully created, there are no
reasons not to align the rules applicable to these two types of trading venues, which fulfil the
exact same secondary market functions.

While  the  intent  of  MiFID  1  was  to  foster  competition,  the  diverging  implementation  and
interpretation of the rules resulted in an unlevel playing field for trading venues. We believe it
necessary to close a number of  loopholes in the European multilateral  trading facility
(MTF) framework. The main MTF loophole is that there is no minimum level of ‘multilateralness’.
De facto, since MiFID 1, a number of MTFs have been authorized and operate while they do
not fully comply with the MTF regime (e.g. MTFs have been established with as few as one or
two trading members), notably in terms of access and neutrality of the platform operator. 

This raises serious concerns in terms of investor protection and potential conflicts of interests
when  the  owner/operator  of  an  MTF  combines  several  functions,  i.e.  operation,  ownership,
provision of client and own account flow, and market surveillance. In that respect, we welcome
the changes made to the MTF regime under the MiFID review, which we believe will ensure that
all MTFs are truly multilateral and that none of the members has excessive market power and the
ability to dictate terms to investors.

(ii) Between Bank Crossing Networks and regulated venues 

Some trading spaces which perform the same functions as multilateral or bilateral platforms are
currently not regulated as trading venues. For instance, BCNs or banks crossing networks enable
banks to internalise order flow. Rather than sending client orders to an external execution venue
(typically a Regulated Market or a MTF), banks may prefer to internalise them: these client orders
will be executed within the bank itself, on BCNs notably. 

Two main types of internalisation can be distinguished: 

-  Matching  of  client  orders  against  the  own  account  flow  of  the  bank:  the  bank  fills
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customers’ orders against  its own account,  that is to say that the bank acts as a buyer  to a
customer’s sell orders and as a seller to a customer’s buy order. This activity corresponds to what
is usually called “bilateral trading” and, under MiFID, when performed on a regular basis, should
be registered under the systematic internaliser regime; 

- Matching of client orders to other client orders (multilateral trading): the bank internalises
the execution of client orders by matching orders from its different clients. Such activity is usually
referred to as “multilateral trading”, and is similar to the one performed by Regulated Markets and
MTFs. Therefore, this type of trading should be subject to the same rules as other multilateral
venues and registered under the organised trading facility (OTF) regime proposed in MiFID II
(subject to this category being truly multilateral in nature, see below). 

From a coherency perspective, we perceive that the main problem concerning BCNs is that they
do not have a regulatory home. Therefore, there have been attempts to fit them under the existing
or proposed categories of multilateral trading venues, including the OTF, which have not been
designed to accommodate that type of business.

(iii) Future Organised Trading Facility category (OTF) 

NYSE  Euronext  fully  supports  the  policy  objective  of  extending  regulatory  and  supervisory
oversight to hitherto unregulated platforms but has serious concerns over the way the European
Commission has constructed the proposed OTF in the MiFID II proposals. While the OTF will
have the same functional multilateral role as a Regulated Market or MTF – bringing together third
party buying and selling interests – it will not be governed in a truly multilateral way. 

The Commission has proposed positioning the OTF category as a ‘multilateral’ venue with full
pre- and post-trade transparency and no own account flows (like Regulated Markets and MTFs),
but with the operator having discretion over the order matching process and an ability to restrict
access to the platform (unlike Regulated Markets and MTFs, which must organise trading in an
objective and non-discriminatory manner). 

NYSE Euronext has the following concerns with this construct. 

a) OTF exercising discretion over the order matching process 

Applying best execution requirements to multilateral OTFs would not mitigate the risks that arise
for  the  overall  efficiency  of  the  price  formation  process  as  a  result  of  the  discretionary
execution of orders on a multilateral and pre-trade transparent trading venue. If OTFs are to be
multilateral venues, contributing to price formation, it is not coherent for the operators to have
discretion  over  prices  or  order  handling,  since  the prices  displayed  would  not  be subject  to
objective  rules  and  could  thus  be  arbitrary.  Non-discretionary  execution  is  the  only  way  of
ensuring that the price at which a transaction is executed corresponds to the one displayed at the
time of its execution in the order book. As ‘multilateral’ venues, OTFs will publish pre-trade data
under  the same transparency regime as Regulated Markets and MTFs.  However,  if  an OTF
enjoys  discretion over how orders are matched,  then the pre-trade quotes from the OTF will
effectively be non-binding as the orders will not necessarily be executed at the displayed prices
and will not contribute to price formation. For pre-trade transparency to be meaningful it must be
based on binding quotes, which cannot be the case with a discretionary platform.

b) Prohibition on dealing on own account 

If  the  OTF is  to  be multilateral  as  proposed  by the Commission,  then NYSE Euronext  fully
supports the proposal to prohibit  OTF operators from dealing on own account  on the OTFs
they operate. This is essential for investor protection if OTFs are to be multilateral trading venues,
that is to say matching third parties buying and selling interests. The provision of own account
flow by the operator of a multilateral OTF would give rise to important conflicts of interests, since
the  interests  of  own  account  traders  and  multilateral  venue  operators  are  intrinsically

6



contradictory. 

3. Do you consider that the way EU financial services legislation has been transposed or implemented 
has given rise to overlaps or incoherence? If so, please explain the issue and where it has arisen, 
giving specific examples of EU financial services legislation where applicable.

Considerable discrepancies exist in the financial sector between the intent of a piece of
legislation  and  its  effects  once  adopted  and  implemented. These  inconsistencies  have
diverse causes: they can stem from delayed or faulty transposition of EU legislation into national
law, or result from divergent implementation and interpretation of rules at national level. 

− This  was  particularly  the  case  with  waivers  from pre-trade  transparency  under
MiFID I. These waivers are currently granted by national regulators and discrepancies
exist  in respect  to their  application,  with some regulators appearing more lenient  than
others.  In  other  words,  while  some  regulators  favour  a  strict  application  of  pre-trade
transparency waivers so as to promote a high level of pre-trade transparency, and to limit
their application only to legitimate circumstances, other regulators tend to grant waivers
on  a  less  stringent  basis.  These  inconsistencies  raise  significant  issues  in  terms  of
individual investors’ protection across Europe, but also in respect to the overall efficiency
of  the  price  formation process on European financial  markets.  They also result  in  an
uneven level playing field across European trading venues. At this stage, we would like
to stress that getting the rules right is not sufficient: particular attention should
also be paid to their proper implementation, interpretation, and enforcement. 

− Another striking example would be the considerable increase of over-the-counter
(OTC) trading after MiFID 1. While the intent of MiFID 1 was not to foster the growth of
dark, unregulated trading, OTC reported trades in the cash equities space across the EU
accounted for 38% of January 2012 reported equities volumes1. As a matter of fact, MiFID
1 provided for investment firms to trade for clients on an ad hoc and irregular basis only
for large trades that could not have been executed on trading platforms without market
exposure risk (current MiFID I Recital 53). However, in the absence of a binding definition
of OTC, the implementation and consequences of MiFID 1 did not correspond to the intent
and objectives expressed in text of the Directive.

- There  are  currently  important  inconsistencies  in  product  regulation  across  EU
Member States which create important difficulties in an environment where financial
flows are pan-European. Notably,  structured products,  although being subject  to some
extent  to  European  norms,  are  governed  by  highly  heterogeneous  national  norms  (as
demonstrated by the different regulations adopted in Belgium and in Portugal, for instance).
We believe  that  in  order  to  enhance  the  efficiency  of  these  markets,  avoid  subjecting
stakeholders to overlapping, yet divergent, regulatory farrows and, last but not least, level
the playing field in terms of investor protection regarding these products, product regulations
should be harmonised across the EU. In addition, we also believe that there should be a
level playing field between products that provide the same type of economic exposure to
investors,  contrary  to  the  current  situation,  where  certain  products  (such  as  structured
products) are highly regulated in contrast to others (which nonetheless provide the same
type of economic function). Notably, contracts for differences that provide the same type of
economic  exposure  than  structured  products  are  currently  not  regulated,  which  raises
significant issues in terms of investor protection, as rightly pointed out by ESMA’s investor
warning  on  the  topic.  We  believe  that  besides  the  need  to  inform  investors  through
dedicated  regulatory  warnings  about  the  risks  raised  by  these  products,  European
legislators should ensure that they are governed by similar, if not identical rules, than that for
structured products in respect to product characteristics, issuers and distributors’ conduct of
business rules, investor information and secondary markets rules. Finally, we believe that

1 Thomson Reuters reported figures.
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the creation  and redemption of  funds,  which  is  currently  not  covered by any regulatory
framework, should be addressed in European regulation, in order, here again, to provide
participants  with  clear  rules,  applicable  across  member  states,  and to  better  protect  all
European investors. 

4. How has the sequence in which EU financial services legislation has been developed impacted your 
organisation? Please identify the relevant legislation and, where applicable, specific provisions and 
explain the nature of the impact.

Some legislative texts in the financial services sector have been first developed for one category
of products or one asset class, and then extended to others. 

For  instance,  MiFID  I  only  applied  to  equities,  while  the  scope  of  the  MiFID  review
encompasses all asset classes. In this respect, we would like to draw attention to the fact that
measures and rules originally designed for one asset class or one category of market participants
may not be suitable for other asset classes or market participants. In fact, in most cases, a “one-
size-fits-all”  approach  is  not  appropriate.  Therefore,  we  recommend that  legislation  take into
account  the  specificities  of  each  product  and  market  participant  and  accommodate  them
accordingly. 

In addition, the MiFID II / MiFIR proposals include provisions to provide for two-way open
access between trading venues and clearing house for all financial instruments. In relation to the
exchange-traded derivatives sector, no assessment nor evaluation of the significant market risk
impact of the proposals was conducted by the Commission. This was in complete contravention
of the Better Regulation principles and furthermore ignored provisions in the EMIR framework
requiring studies on the issue of interoperability before introducing open access in respect of
exchange-traded derivatives. 

Turning to the recent changes to the capital requirements regime, we have concerns around
the way recent changes from the Basel Committee were introduced into the EU CRD IV / CRR
proposals at a late stage in the drafting process. These late proposals from Basel require capital
to cover a 5-day margin period of risk (MPOR) for all cleared derivatives without distinguishing
between liquid and transparent exchange-traded derivatives (ETDs) and other cleared products
that do not share the same risk profile.   

The  5-day  MPOR would  provide  an  economic  dis-incentive  for  using  ETDs by  substantially
increasing their cost relative to other cleared products, as clearing members would be not be able
to  fully  offset  their  capital  cost  with  the  collateralized  margin.  This  could  frustrate  the  G-20
objectives to move opaque markets onto transparent trading venues and reduce systemic risk. 

The 5-day MPOR was introduced by the Basel Committee on Banking Supervision (BCBS) in
July 2012 and was then incorporated into CRR through Article 296a without an opportunity for
public  comment.  This  is  a  clear  example  of  better  regulation  principles,  specifically  in
relation  to  the  consultation  and  assessment,  not  being  respected  in  the  legislative
process. 

5. Are there areas of EU financial services where the difference between forms of regulation (non-
binding Code of Conduct or Recommendation to Member States vs legislative proposals) has 
affected your activities?

N/A

6. How do you think the coherence of EU financial services legislation could be further improved?

Please comment in particular on the extent to which the following would help to improve the 
coherence of future EU financial services legislation (please give examples to support your answer 

8



where possible):

a) a framework for legislative reviews or review clauses included in initial pieces of legislation 
which link to the reviews of other related legislation?

As many legislative files are interlinked in the financial services sector, we would welcome
any framework  that  would  make it  easier  to  take into account  the  developments  and
outcomes reached in a given file in other legislative dossiers. 

b) a unified, legally binding code of financial services law? 

We consider  that  the  new  rules  adopted  by  European  legislators  post-crisis  already
constitute a comprehensive and binding framework. In order to improve the coherence of
EU financial services legislation, we would like to stress the importance of ensuring that
these rules are implemented and enforced in an harmonised way across Member States.

c) different arrangements within the EU institutions for the handling of legislative proposals 
(please specify)?

d) other suggestions? 

None

7. What practical steps could be taken to better ensure coherence between delegated acts and technical
standards and the underlying "Level 1" text?

Considerable  discrepancies  exist  in  the  financial  sector  between  the  intent  of  a  piece  of
legislation and its effects once adopted and implemented. We anticipate that, in the future, there
might be mismatches between the intent and general framework laid out in Level 1 text and the
detailed technical rules contained in Level 2 measures. To remedy that,  the original goals,
purpose and objectives underpinning a reform should be detailed provision by provision
and taken into account at each step of the legislative process.

At  this  stage,  we  would  like  to stress that  getting  the rules  right  is  not  sufficient:  particular
attention should also be paid to their proper implementation, interpretation, and enforcement.
We believe that  the  coherence among the European regulatory framework only can be
achieved if a culture of supervision at pan-European level is established. Most of the time,
regulatory arbitrage does not  stem from different  rules set  forth in  each and every Member
State,  but  from  the  interpretation  and  approaches  taken  by  local  regulators  even  when
confronted with the same regulatory regime. ESMA should be equipped with enough powers
and credibility to coordinate capital market authorities across Europe. In that respect, we
welcome the European Parliament’s initiative to conduct its own assessment and review of the
European System of Financial Supervision.

8. Which area or specific change would you identify as the highest priority for the 2014-2019 
mandate in terms of improving the coherence of EU legislation? 

For  the next  legislative  mandate of  the European Parliament,  we  consider  that  the highest
priority  should  be  to  evaluate  and  review  the  comprehensive  framework  of  post-crisis
financial  regulation  achieved  during  the  present  mandate.  This  would  allow  an  overall
assessment of the effectiveness of the framework and the identification of possible regulatory
gaps, weaknesses, or overlaps requiring further legislation. 

This  would  also  allow  an  evaluation  of  whether  the  objectives  identified  earlier in  our
response  –  increasing  overall  levels  of  transparency  in  financial  markets,  ensuring  a  level
playing field, establishing an efficient and resilient financial ecosystem, fostering growth – have
been achieved and whether a coherent framework has been created at an international level.

In addition, we encourage legislators to assess the cumulative effects of recent legislation
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(EMIR, Basel 3, CRD IV) and the pressures for collateral they will create. We need to strike
the right balance between the safety of central counterparties and other businesses and the
overall availability of collateral. There may be a strong need to re-assess the interaction of that
legislation to ensure that businesses are adequately collateralised on the one hand, without the
entire   financial  system  clogging  up  due  to  a  lack  of  acceptable  collateral  on  the  other.
Moreover,  in  order  to  achieve the G20 objectives,  there  will  be  a  need to  ensure  that  the
incentives to clear are operating as intended and that there are no unintended consequences
which make it cheaper (in collateral terms) to conduct business on an uncleared basis.

Finally, we would like to stress that improving coherence of EU financial legislation should be
seen as a means to an end. Establishing a coherent framework merely serves to increase the
likelihood of achieving the main goals underpinning the post-crisis reform of financial markets,
i.e. achieving an effective financial ecosystem serving the real economy and fostering growth.

9. Do you consider that the EU legislative process allows the active participation of all stakeholders in
relation to financial services legislation?  What, if any, suggestions do you have for how 
stakeholder participation could be enhanced?

We consider  that  the EU legislative  process appropriately  allows  for  the  participation  of  all
stakeholders  wishing  to  be  involved.  We  appreciate  the  opportunity  to  review  early  on
potential regulatory initiatives and provide comments on the practical consequences of the
framework envisaged. We would like to stress that this process should always be  open and
transparent from beginning to end, thereby avoiding situations where legislative proposals
contain provisions on which stakeholders have not had the opportunity to comment.

10. Do you consider that EU legislators give the same degree of consideration to all business models in
the EU financial sector? Please explain your answer and state any suggestions you have for 
ensuring appropriate consideration of different business models in the development of EU financial
services legislation. 

We feel that legislation is often devised in  order to respond to certain developments in  the
market. New legislation often targets a specific group of participants but may have roll on effects
on the entire market. When drafting new legislation, it is advisable to have a clear outlook on the
entire (global) market structure and the effect it may have on the structure and functioning of the
financial ecosystem.

Note on answering the questions

Please clarify in  your  answers  whether  your  example  relates  to  financial  services  legislation in  force,  or  to
proposals still under consideration. For example, if you refer to MiFID as an example, please specify whether
your point relates to Directive 2004/39/EC ("MiFID 1") and accompanying implementing measures, or to the
MiFID 2 negotiations based on Commission proposals COM (2011) 652 and 656.
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