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EUROPEAN PARLIAMENT 

COMMITTEE ON ECONOMIC AND MONETARY AFFAIRS 

- PUBLIC CONSULTATION - 
 

Questionnaire for the public consultation on  

enhancing the coherence of EU financial services legislation 
 

The European Parliament's Economic and Monetary Affairs Committee is launching a public consultation on 

ways to further enhance the coherence of EU financial services legislation. Given the transition to a single rule 

book in financial services across the EU and the EU legislator's willingness to have "all financial markets, 

products and actors covered by regulation" it is increasingly important to ensure that legislation fits together 

seamlessly. The consultation will feed into a programme of reflection to determine future priorities for the 

remainder of this mandate and to inform the priorities for the incoming Parliament in 2014. All interested 

stakeholders, including academics and informed individuals, are invited to complete the Committee's 

questionnaire by 12 noon CET on Friday 14 June and send it by e-mail to: econ-

secretariat@europarl.europa.eu. All responses to the questionnaire will be published, so please do not send any 

confidential material with your response. Please make sure you indicate the identity of the contributor. 

Anonymous contributions will not be taken into account. 

 

IDENTITY OF THE CONTRIBUTOR 

Individuals 

Name of respondent: 

Position: 

Contact details: 

Organisations 

Name of organisation: Portuguese Banking Association 

Name of contact point for response: Ms. Maria Manuela Athayde Marques 

Contact details: Av. da República, 35-5º. 1050-186 Lisboa – Portugal Tel. (+351) 213 510 070; Fax 

(+351) 213 579 533; apbancos@apb.pt. 

Main activity of organisation: The Portuguese Banking Association is the main body representing the 

Portuguese banking sector. The APB's legal status is that of a private, non-profit business association. 

Registration ID in the Transparency register (where applicable): 55522233436‐23 
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QUESTIONS 

1. Are there specific areas of EU financial services legislation which contain overlapping 

requirements? If so, please provide references to the relevant legislation and explain the 

nature of the overlap, who is affected and the impact. 

  The Portuguese Banking Association has identified the following overlaps: 

Reporting of Derivatives Transactions 

Legal Instruments: 

- Directive 2004/39/EC of 21 April 2004 on markets in financial instruments 

- Proposal [COM(2011) 656 final] for a Directive on markets in financial instruments repealing 

Directive 2004/39/EC  

- Regulation No 648/2012 of 4 July 2012 on OTC derivatives, central counterparties (CCPs) and 

trade repositories (TRs) (EMIR)  

Under MiFID financial intermediaries have to report transactions on derivatives admitted to trading 

in Europe whilst under EMIR all counterparties to any derivative trade (including over-the-counter 

derivatives) must report the transactions to an approved trade repository. Therefore, presently firms 

have to comply with both the transaction reporting and trade reporting obligations. For listed 

derivatives this involves duplicating the reporting to national regulators and trade repositories.  

This cumulative EMIR trade reporting obligation and MiFID transaction reporting requirements 

will be applicable until MiFID2 is implemented.  

 

Wholesale Energy Markets – Reporting Obligations 

 Legal Instruments: 

- Directive 2003/6/EC, of 28 January 2003, on insider dealing and market manipulation (market 

abuse) 

- Proposal [COM(2011) 656 final] for a Directive on markets in financial instruments repealing 

Directive 2004/39/EC  

- Regulation n° 1227/2011 on wholesale energy market integrity and transparency (REMIT) 

As MiFID and the Market Abuse Directive were designed for financial markets, they touch upon 

the energy market only to a limited extent: they did not cover wholesale energy markets but only 
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energy derivatives traded at energy exchanges. REMIT is intended to fill the gap.  

To avoid possible overlaps in the area of reporting and market monitoring in respect of wholesale 

energy products that are financial instruments for the purposes of MiFID, the REMIT Regulation 

considers the reporting obligations that it imposes to have been fulfilled whenever a market 

participant or a third party acting on its behalf, a trade reporting system, an organized market, a 

trade-matching system, or other person professionally arranging transactions has fulfilled its 

reporting obligations to a competent authority in accordance with MiFID or applicable Union 

legislation on derivative transactions, central counterparties and trade repositories. 

However, the exemption applies only to the extent that all the information required under the 

REMIT Regulation has been reported. For the case that the collected data falls both under REMIT 

as well as MiFID reporting obligations the receiving authority – be it the Agency for the 

Cooperation of Energy Regulators (ACER) or ESMA - should therefore formally acknowledge 

upon the market participant that the reported data fulfils the obligation both under MiFID and 

REMIT. This is necessary to provide legal certainty for the involved parties and to avoid any 

ambiguity. 

 

Treatment of Alternative Investment Fund Management 

 Legal Instruments: 

- Proposal [COM(2011) 656 final] for a Directive on markets in financial instruments repealing 

Directive 2004/39/EC  

- Directive 2011/61/EU, of 8 June, on alternative investment fund managers (AIFMD) 

Although both legal instruments touch upon the provision of investment services, Alternative 

Investment Fund Managers are outside the scope of MiFID. 

However, the AIFMD gives EU Member States the option to permit external AIFMs authorized by 

them to provide the following MiFID services in addition to the management of AIFs: discretionary 

portfolio management, investment advice, safe-keeping and administration of certain assets; and 

reception and transmission of orders. In providing these additional services the AIFM will in fact 

be subject to certain MiFID provisions, though it will not be authorized under MiFID. As a result 

there are some areas of uncertainty as to the interaction between the AIFMD and MiFID. For 

example it is not clear whether an AIFM that is authorized to provide the above MiFID services has 

the right under the AIFMD to passport those services to other Member States or whether the 

regulatory capital requirement for an AIFM which provides MiFID services would be that of the 
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AIFMD or rather the EU Capital Adequacy Directive, which applies to MiFID firms. 

 

Capital conservation plans, recovery plans and resolution plans 

 Legal Instruments: 

- Proposal [COM/2012/0280 final] for a Directive establishing a framework for the recovery and 

resolution of credit institutions and investment firms 

- Capital Requirements Regulation (CRR) and Directive (CRD IV) 

Under CRD IV if a credit institution does not fulfill the Combined Buffer Requirement (the total 

Common Equity Tier 1 capital required to meet the requirement for the Capital Conservation 

Buffer) it will have to adopt a capital conservation plan. Additionally, under the current proposal of 

the Directive of recovery and resolution of credit institutions and investment firms, the credit 

institution will have to adopt a recovery plan (established by the credit institutions) and a resolution 

plan (established by the regulator). 

 

Structured UCITS  

Legal instruments:  

- Proposal [COM(2011) 656 final] for a Directive on markets in financial instruments repealing 

Directive 2004/39/EC 

- Directive 2009/65/EC, of 13 July 2009, on the coordination of laws, regulations and 

administrative provisions relating to undertakings for collective investment in transferable 

securities (UCITS) 

UCITS are considered as non-complex under the current MiFID appropriateness test, which is 

designed to prevent complex products from being sold on an execution-only basis to retail clients 

who may not understand the risks, but MiFID II proposal introduces the exception of structured 

UCITS which will be classified as complex instruments. There is, therefore, a strong conflict in 

policy between the MiFID and UCITS directives, with MiFID II providing that certain “complex” 

UCITS cannot be sold to customers on an execution only basis without complying with the 

appropriateness obligation and the UCITS directive, which considers them suitable for retail 

investment. 
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2. Are there specific areas of EU financial services legislation in which 

activities/products/services which have an equivalent use or effect but a different form are 

regulated differently or not regulated at all? If so, please provide references to the relevant 

legislation and explain the nature of the difference, who is affected and the impact. 

 

Mutual recognition of activities in MiFID and Capital Requirements Directive 

Legal Instruments: 

- Directive 2006/48/EC, of 14 June, relating to the taking up and pursuit of the business of credit 

institutions 

- Directive 2004/39/EC, of 21 April, on markets in financial instruments (MiFID) 

The Capital Requirements Directive contains a list of activities subject to mutual recognition. 

However those activities are different from those covered by MiFID ("investment services and 

activities" and "ancillary services"). As a result, for a credit institution providing - under a free 

provision of services regime - investment services and activities and ancillary services, in many 

circumstances, it is not clear which Directive should prevail. 

 

Information regimes: Prospectus Directive, Transparency Directive, and Market Abuse 

Directive  

Legal Instruments: 

- Directive 2010/73/EU, of 24 November, amending Directive 2003/71/EC on the prospectus 

- Directive 2004/109/EC, of 11 June, (“Transparency Directive”) 

- Directive 2003/6/EC of (“MAD”), of 28 January (“MAD”) 

 

All three Directives establish information disclosure regimes but with different originating facts. 

For example the Prospectus Directive establishes that the prospectus shall contain all information 

which is necessary to enable investors to make an informed assessment of the assets and liabilities, 

financial position, profit and losses, and prospects of the issuer and of any guarantor, and of the 

rights attaching to such securities. The Market Abuse Directive, on the other hand, requires the 

disclosure of price sensitive information to market users. As a result, the disclosure on information 

is associated to two different questions “Which information is necessary to enable investors to 

make an informed assessment of the investment?” and “Which information is price sensitive?” 
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respectively.  

In addition, the Transparency Directive establishes that the interim management report shall 

include an indication of important events that have occurred during the first six months of the 

financial year. It is not clear if the concept of “important events” relates to “price sensitive events” 

(already covered by MAD) or if it relates to the broader scope of the Transparency Directive. 

The lack of harmonization also applies to future events with the Prospectus Directive mentioning 

“prospects of the issuer”, the Transparency Directive stating “principal risks and uncertainties” and 

The Market Abuse Directive “information which could have a significant effect on the evolution 

and forming of the prices”. 

 

Securitization in the Capital Requirements Directive III 

Legal instrument: Directive 2010/76/EU on capital requirements for the trading book and for re-

securitisations and the supervisory review of remuneration policies 

Article 122a of the EU Capital Requirements Directive requires European credit institutions that 

invest in securitization vehicles to ensure that the original lender, originator, or sponsor of any 

CLO in which it proposes to invest will retain a material net economic interest of at least 5% in the 

securitized assets. Although the Directive provides several alternative methods to calculate the 

material net economic interest, its dispositions are not clear, preventing lenders, originators, and 

sponsors from using all available solutions and also allowing a substantial degree of discretion in 

the calculation of the material net economic interest and in its validation by national regulators.  

 

Shadow Banking 

Whereas traditional banking activities are highly regulated, shadow banks engage in a broad range 

of bank like activities (maturity, liquidity, and credit transformation) that are lightly scrutinized. 

In implementing new regulations designed to enhance financial market resiliency, policymakers 

must consider both the form and functioning of the shadow banking system and how it relates to 

systemic risk. 

(Please see comments related to question 8). 

3. Do you consider that the way EU financial services legislation has been transposed or 

implemented has given rise to overlaps or incoherence? If so, please explain the issue and 

where it has arisen, giving specific examples of EU financial services legislation where 
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applicable. 

The Directive 2004/25/EC, of 21 April 2004 on takeover bids establishes that the obligation to 

launch a bid applies over securities carrying voting rights in a company. 

However, in the transposition of the Directive to the Portuguese Securities Code there was no 

distinction between securities carrying voting rights and securities with no such rights. As a result, 

an owner of securities with no voting rights in a company may be forced to make a bid according to 

the Portuguese Securities Code, but qualify as a (compulsory) offeror according to the legislation 

applicable in other member states. 

4. How has the sequence in which EU financial services legislation has been developed impacted 

your organisation? Please identify the relevant legislation and, where applicable, specific 

provisions and explain the nature of the impact. 

When developing new legislation for financial services, legislators should take into consideration 

the fact that financial markets react by trying to anticipate the future. Hence when drafting 

legislation, authorities need to assess the impact that ideas, proposals or unfinished legislation may 

have on financial markets development and market participants reactions, sometimes leading to 

unintended consequences for which there is no turning back. That has been particularly true in what 

concerns namely, the CRD4/CRR, the bail-in procedures (Cyprus) or the Financial Transactions 

Tax.  

5. Are there areas of EU financial services where the difference between forms of regulation 

(non-binding Code of Conduct or Recommendation to Member States vs. legislative 

proposals) has affected your activities? 

EBA Recommendation on the creation and supervisory oversight of temporary capital buffers to 

restore market confidence (EBA/REC/2011, of 8 December 2011) stipulated that relevant banks 

had to build up capital buffers to reach a level of 9% Core Tier 1 ratio by the end of June 2012, 

after the removal of the prudential filters on sovereign assets in the available-for-sale portfolio and 

prudent valuation of sovereign debt in the held-to-maturity and loans and receivables portfolio, 

reflecting market prices as of 30 September 2011.  

Presently (20 months after the reference date of 30 September 2011) the buffer requirement still 

prevails with sovereign debt exposition and prices being calculated based on an obsolete reference. 

This translates into an extremely negative and large impact to Portuguese banks that are forced to 

build capital buffers in excess. In fact, if the capital buffer was amended to correctly reflect 

sovereign debt exposition - reflecting current portfolios and market prices – banks would face more 
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realistic capital needs and would therefore be in better conditions to finance the economy. 

In conclusion: EBA/REC/2011 should be immediately revised and afterwards, with the entry into 

force of CRR and CRDIV, revoked. 

6. How do you think the coherence of EU financial services legislation could be further 

improved? 

 Please comment in particular on the extent to which the following would help to improve the 

coherence of future EU financial services legislation (please give examples to support your 

answer where possible): 

a) a framework for legislative reviews or review clauses included in initial pieces of 

legislation which link to the reviews of other related legislation? 

b) a unified, legally binding code of financial services law? 

c) different arrangements within the EU institutions for the handling of legislative 

proposals (please specify)? 

d) other suggestions?  

 

The following general approach should be adopted: 

- Comprehensive pre-legislation impact assessments 

It is crucial to more closely scrutinise impact assessments conducted by the European 

Commission or supervisory agencies considering that such assessments are often far too general 

and, moreover, biased as they often merely tend to demonstrate that regulation is necessary 

whilst failing to give sufficient weight to possible negative consequences and, moreover, to 

identify those who may particularly suffer. In addition, there have been several instances in 

which the European Commission has taken the initiative to launch legislative proposals without 

awaiting the outcome of relevant research that EU official bodies were still in the process of 

undertaking. Clearly, legislative initiatives need to be taken only once the facts are evident and 

not before. 

- Avoidance of duplications 

- Where duplication is unavoidable, provision of clear guidance as to which legislation should be 

followed or will prevail – or a clear indication that in case of duplication, the more light or strict 

requirements will apply 
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- Direct references to legislations where pertinent, so that the areas of overlap and how they are 

reconciled is explicitly dealt. 

7. What practical steps could be taken to better ensure coherence between delegated acts and 

technical standards and the underlying "Level 1" text? 

The European Banking Authority, the European Securities and Markets Authority, and the 

European Insurance and Occupational Pensions Authority, should actively participate in the 

elaboration of Level 1 legislation, in order to better ensure coherence between delegated acts and 

technical standards and the underlying "Level 1 text. 

8. Which area or specific change would you identify as the highest priority for the 2014-2019 

mandate in terms of improving the coherence of EU legislation? 

Shadow banking. Given the drive to diminish banks role in financing the economy, by demanding 

more stringent capital, liquidity or reporting requirements, other players are incentivized to fill such 

void. It would be particularly important for such implicit reformulation of financial markets not to 

give way to a less regulated system that in the end would fail to provide for the legislators intention 

for safer and more stable financial markets. 

9. Do you consider that the EU legislative process allows the active participation of all 

stakeholders in relation to financial services legislation? What, if any, suggestions do you 

have for how stakeholder participation could be enhanced? 

The EU legislative process is becoming more and more complex and cumbersome, with several 

layers of authorities involved, decisions, and bureaucratic procedures. Such framework implicitly 

excludes the less sophisticated players from adequately participating in the decision making 

process. 

Stakeholder participation could be enhanced by allowing more time for consultations. The sooner 

stakeholders are involved in the rule making, the better the industry is prepared for the rules i.e. 

implementation will be speeded up. 

10. Do you consider that EU legislators give the same degree of consideration to all business 

models in the EU financial sector? Please explain your answer and state any suggestions you 

have for ensuring appropriate consideration of different business models in the development 

of EU financial services legislation.  

The legislative frameworks that apply to financial services (CRD, Solvency II and MiFID) include 
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several explicit references to the Principle of Proportionality (PoP). According to this principle, 

legislative measures have to be (i) appropriate in order to achieve the objective, which is intended, 

(ii) necessary in order to achieve the objective, which is intended, and (iii) reasonable, i.e. the bank 

concerned can reasonably be expected to accept the measure in question. 

Considering that the implementation of the new financial regulatory framework creates a 

remarkable administrative burden which is particularly challenging to Portuguese banks, 

reinforcing the actual application of the proportionality principle, would bring national banks (and 

the Portuguese Economy) some significant relief. 

 

Note on answering the questions 

Please clarify in your answers whether your example relates to financial services legislation in force, or 

to proposals still under consideration. For example, if you refer to MiFID as an example, please specify 

whether your point relates to Directive 2004/39/EC ("MiFID 1") and accompanying implementing 

measures, or to the MiFID 2 negotiations based on Commission proposals COM (2011) 652 and 656. 

 


